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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 e¢ seg.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A. D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported and 
the court cases published herein will be found at end of each monthly 
issue, and the cumulative yearly Index-Digest, lists of decisions re- 
ported, statutes, orders, etc., construed, and statistical and other tables 
will be found at the end of No. 12 (December) issue of the Agriculture 
Decisions. 

Copies of monthly issues beginning with January of 1942 of the 
decisions will be available through the Superintendent of Documents, 
U.S. Government Printing Office, Washington 25, D. C. 
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wild forms of speculation—Duty of Circuit Court of Appeals rela- 
tive to Supreme Court decisions in determining constitutionality 
of statute. 8: 

Nelson v. Secretary of Agriculture, 133 F. 2d 453 (1943) Suspension 
from trading privileges 3: 

Nichols & Co. v. Secretary of Agriculture, 131 F. 2d 651 (1942) Acting 
on other side of customers’ trades 

Nichols & Co. et al. v. Secretary of Agriculture, 136 F. 2d 503 (1943) 
Offsetting, what constitutes 

Federal Seed Act 

E. K. Hardison Seed Co. v. Jones, 149 F. 2d 252 (1945) Cease and 

desist—Seeds—F alse labels 


United States v. Dunn, 55 F. Supp. 535 (1944) False seed advertise- 


Grain Futures Act 

Bartlett Frazier Co. v. Hyde et al., 56 F. 2d 245 (1932) Validity of 
provisions of Grain Futures Act relative to reports and inspection 
of records—Dismissal of bill in equity for want of equity 

Bartlett Frazier Co. et al. v. Hyde, Secretary of Agriculture, et al., 
65 F. 2d 350 (1933) Constitutionality of Grain Futures Act— 
Searches and seizures—Due process 

Packers and Stockyards Act, 1921 

Midwest Farmers, Inc. v. United States et al.; Crosby et al. v. Same; 
Barton v. Same, 64 Supp. 91 (1945) Suspension of registration— 
Unfair, unjustly discriminatory or deceptive practices 

Mirotznik et al. v. United States et al., 64 Supp. 635 (1946) Unau- 
thorized revocation of license—Denial of application for license of 
unlicensed partner 

Morgan et al. v. United States et al., 298 U. S. 468, 56 S. Ct. 906, 80 
L. ed. 1288 (1936) Fair hearing—Rate proceeding 

Morgan et al. v. United States et al., 304 U. S. 1, 58 S. Ct. 773, 82 L. ed. 
1129 (1988) Fair hearing—Rate proceeding 

Nostrand Poultry Market, Inc. v. United States et al., 59 F. Supp. 245 
(1945) Denial of application for license—Constitutionality of act_. 5: 129 

Sioux City Stock Yards Company v. United States, 49 F. Supp. 801 
(1943) Cease and desist from refusing to render stockyard serv- 
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(1935) Validity of stockyards rate order 

St. Joseph Stock Yards Company v. United States, 298 U. S. 38, 56 S. 
Ct. 720, 80 L. ed. 1033 (1936) Validity of stockyards rate order__. 3: 

Stafford et al., v. Wallace, 258 U. S. 495, 42 S. Ct. 397, 66 L. ed. 735 
(1922) Constitutionality of act. 

United States ez al. v. Morgan et al., 307 U. 8. 183, 59 S. Ct. 795, 83 L. 
ed. 1211 (1989) Retention of funds pending determination of rate 


United States et al. v. Morgan et al., 313 U. S. 409, 61 S. Ct. 999, 85 
L. ed. 1429 (1941) Validity of rate order—Criticism of Supreme 
Court decision 

Perishable Agricultural Commodities Act, 1930 

A. J. Conroy, Inc. v. Weyl-Zuckerman & Co., 39 F. Supp. 784 (1941) 
Reparation—Failure to deliver without reasonable cause—Seller 
liable to buyer for loss due to latent defect—Judicial notice— 
Watery soft rot disease of field origin—Pamphlet published by De- 
partment—Passage of title—Title and risk passed to buyer, when— 
F. o. b. shipping point—Normal deterioration loss—Applicability 
of law of sales to act—Findings of Secretary accepted by court__ 

American Fruit Growers, Inc. v. Lewis D. Goldstein Fruit and Pro- 
duce Corporation, 78 F. Supp. 309 (1948) Want of jurisdiction 
of district court—Failure to file appeal from Judicial Officer’s 
decision within period required by act 

Bacon Brothers v. Cad Heaton Fruit Company, — F. Supp. — (Dec. 
19, 1946) Constitutionality of act—Jurisdiction of Secretary—Di- 
versity of citizenship—Jurisdiction of district court—Appeal from 
decision of Secretary 

Bacon Brothers v. Cad Heaton Fruit Company, — F. Supp. — (June 
380, 1947) Interest allowed on contract—Amount of attorney’s fee 
allowed counsel for appellees 

Barker-Miller Distributing Co. v. Berman, 8 F. Supp. 60 (1934) Sec- 
retary’s order sustained by court—Assumption by court of juris- 
diction of Secretary—Effect of prima facie case made out by find- 
ings and order of Secretary—Proper manner of avoiding effect of 
finding of Secretary—Inapplicability of statute of frauds to trans- 
action involving purchasing agent of buyer—Damages—Perform- 
ance of duty by buyer in minimizing loss—Right of rediversion 
where buyer failed to acquire title to commodity 

Bell et al. v. Main, 49 F. Supp. 689 (1943) Transaction constituting 
sale, and not consignment. 

Ernest B. Fadler Co. v. Hesser, 166 F. 2d 904 (1948) Rejection of 
commodity—Assent of seller to rescission—Implied warranty of 
merchantability—Implied warranty of suitable shipping condi- 
tion—Appeal—Defenses open on appeal from Secretary’s repara- 
tion order—Relationship of act to law of sales—Passage of title— 
Lack of right of rescission, when 

Hoffman Banana Company v. Schultz Brokerage Co., a partnership, 
— F. Supp. — (1947) Attorney’s fee—Allowances as part of 
costs of case—lInterest. 
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Joseph Denunzio Fruit Company v. Crain, dba Associated Fruit Dis- 
tributors of California and the Red Lion Packing Company, 79 F. 
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record—Coutracts—Offer and acceptance—Meaning of term 
“booked”—Anticipatory breach—Buyer’s remedy—Statutes—Con- 
struction and interpretation—Punctuation as aid in—Illegality of 
contracts—“Signature,” what is—Statute of frauds, how satis- 
fied—Teletype messages—Principal and agent—Principal partially 
disclosed—Damages—Emergency Price Control Act—Courts— 
Question of election to hold party liable—Application of national 
law to federal questions—Administrative law—Findings of fact 
and reparation order as prima facie evidence 

Joseph Martinelli & Co., Inc. v. L. Gillarde Co., 73 F. Supp. 293 (1947) 
Lawful rejection of commodity sold on basis of rolling acceptance 
final because of inherent defect—Cladosporium rot—Passage of 
title—Risks of normal deterioration and damage in transit 

Kreuger v. Acme Fruit Company, 75 F. 2d 67 (1935) Constitution- 
ality of act 

L. Gillarde Company v. Joseph Martinelli & Co., Inc., 168 F. 2d 276 
(1948)* “Rolling acceptance final” sale—Unlawful rejection— 
Waiver of right to claim damages by unlawful rejection of ship- 
ment—Relationship of contract terms: “rolling acceptance,” “roll- 
ing acceptance final” and “f. o. b. acceptance final”—Buyer’s 
remedy under contract term of “rolling acceptance final’—Sub- 
stantial and practical compliance with bond requirements of act___ 

L. Gillarde Company v. Joseph Martinelli & Co., Inc., 169 F. 2d 60 
(1948)* Unlawful rejection—Waiver of right to claim damages 
for breach of contract—Prior judgment amended—Statutes—De- 
partmental interpretation of regulation 

L. Yukon & Sons Produce Company v. Finerman and Schoenburg, 
D. Cc. U. S. 8S. D. of California C. D. (1948) Failure to repay 
purchase price—Lack of suitable shipping condition—Lawful 
rejection 

Login Corporation v. S. Botner & Sons, 74 F. Supp. 133 (1947) 
Sufliciency of bond—Motion to dismiss appeal—Motion to strike 


Mile End Fruit Exchange, Inc. v. O. 8S. Hurley, dba O. 8S. Hurley Pro- 
duce Co. (U. S. D. C. N. D. Texas, 1945) Judgment upon verdict of 
jury—Bond in double amount of reparation award—Attorney’s fee. 5: 804 

Pasco County Peach Ass’n v. J. F. Solley & Co., Inc., 146 F. 2d 880 
(1945) Principal and agent—Agent’s authority to receive ad- 
vances—Authority of agent not established by broad language 
letter—Agent’s authority to receive payment not implied from his 
authority to sell—Presumption of authority of agent to receive 
payment affected by his restricted authority—Assumption of risk 
of lack of agent’s authority—Lack of right of agent to use agency 
for his benefit—Customs and usages—Seller not bound by custom 
lacking force of law—Effect of specific notice limiting scope of 
agent’s authority upon business custom 


*Certiorari denied by the Supreme Court on December 6, 1948.—Ed. 
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The LeRoy Dyal Company, Inc. v. Allen, 161 F. 2d 152 (1947) Im- 
material breach of contract by seller not justifying rejection by 
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United States v. Solomon, 3 F. R. D. 411 (1944) Action to enjoin 
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Interstate commerce—Fresh vegetables—Inapplicability of Fed- 
eral Rules of Civil Procedure in civil suits of quasi-criminal na- 
ture—Mistrial—Effect of cross-examination erroneously allowed 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 
(A. D. 2155) 


In re Tue Licensees OPERATING AS COMMISSION MERCHANTS IN THE 
DesigNaTeD AREA OF New York Ciry, New York. P&S Doc. 
No. 1146. Decided July 12, 1949. 


Authorization of Rates and Charges 


Inasmuch as the parties are agreed and no objection has been filed, respondents 
are authorized to assess the charges petitioned for and set out herein and, for 
good cause shown, this order shall become effective in less than thirty days. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Milton E. Sahn, of New York City, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


The respondents are now operating under an order issued pursuant 
to the provisions of the Packers and Stockyards Act, 1921, as amended 
(7 U.S. C. 181 et seg.), on June 6, 1940. 

By petition filed on June 16, 1949, which was amended by a tele- 
gram filed on June 21, 1949, respondents have requested that the order 
presently in effect be modified so as to authorize respondents to assess 
the following charges for a period of one year following the effective 
date of this order: 

On consignments of 1 to 5 baskets, inclusive, 214 cents per pound. 

On consignments of more than 5 baskets, 214 cents per pound. 

On consignments of turkeys, geese, and capons, 314 cents per pound. 

Notice of the petition was published in the Federal Register on 
June 24, 1949, (14 F. R. 3452). No objection to the action petitioned 
for has been filed. 

On July 11, 1949, the Livestock Branch, Production and Marketing 
Administration filed an answer recommending that the petition be 
granted. 

Inasmuch as the parties are agreed and no objection has been filed, 
the petition is granted and respondents are authorized to assess the 
charges petitioned for and set out above. 

848928492 787 
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The respondents, who must prepare for and be ready to comply with 
this order on its effective date, desire to have it become effective as 
soon as possible. All interested persons have been afforded a period 
of 15 days during which to be heard in the matter. The Packers and 
Stockyards Act provides that no order of this nature shall be effective 
in less than five days after its date. Any undue delay in making this 
order effective may adversely affect marketing facilities. Accordingly 
good cause is found for making this order effective in less than 30 days. 

This order shall become effective on the 6th day following its sig- 
nature and remain in effect for a period of one year unless changed by 
further order before the end of the year. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(A. D. 2156) 


In re Marker AGenctes at UNton Stock yarns, Oapen, Uran. P&S 
Doc. No. 456. Decided July 13, 1949. 


Authorization of Rates and Charges for Sales of Livestock by Auction 


Inasmuch ag the parties are agreed and no objection has been filed, the rates 
and charges for sales of livestock by auction petitioned for by one of the 
respondents are authorized and, for good cause shown, this order shall 
become effective in less than thirty days. 

Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr.J. EH. Manning of Ogden, Utah, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


On June 13, 1949 an order was issued in this proceeding authoriz- 
ing the respondents to charge and assess certain rates during the 
period beginning June 19, 1949 and ending June 19, 1951. 

By a petition J. E. Manning, owner of the Ogden Livestock Auction 
Company, one of the respondent market agencies, has requested that 
certain rates and charges for ‘sales of livestock by auction be 
authorized. 

Notice of this petition was published in the Federal Register on 
June 21, 1949. This notice set out the rates and charges petitioned 
for. No objection to the action petitioned for has been filed. 

On July 6, 1949, the Livestock Branch filed an answer recommend- 
ing that the petition be granted. 

Inasmuch as the parties are agreed and no objection has been filed, 
the rates and charges for sales of livestock by auction petitioned for 
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by J. E. Manning and published in the Federal Register on June 21, 
1949, are authorized. 

The respondents who must prepare for and be ready to comply 
with this order on its effective date desire to have it become effective 
as quickly as possible. All interested persons have been afforded a 
period of 15 days within which to be heard in the matter. The Packers 
and Stockyards Act requires that orders of this nature shall not be 
effective in less than five days after the date thereof and that no 
change shall be made in rates or charges except after 10 days’ notice 
to the public by the person making the changes unless the Secretary 
of Agriculture for good cause allows the change on less notice. Any 
undue delay in making this order effective may result in adversely 
affecting marketing facilities. Accordingly, good cause is found for 
making this order effective in less than 30 days. 

This order shall become effective on the 11th day following the 
signature and remain in effect during the two year period following 
its effective date. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 2157) 


In re Denver Unton Stock Yarps Company. P&S Doc. No. 450. 
Decided July 18, 1949. 


Authorization of Increase in Rates and Charges 


Inasmuch as the parties are agreed and no objection has been filed, the order of 
June 8, 1948, is further modified, so as to authorize the increases in yardage 
charges requested in respondent’s petition filed on June 16, 1949, and, for 
good cause shown, this order shall become effective in less than thirty days. 

Mr, John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. 

Mr. Ashley Sellers, of McFarland and Sellers, Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 et seg.). The respondent is presently 
operating under an order issued on June 13, 1949 modifying and 
extending a previous order as modified dated June 8, 1948 (7 A. D. 
451). 

By petition filed on June 16, 1949, respondent requested further 
temporary modifications of its yardage charges. 
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Notice of this petition was published in the Federal Register on 
June 28, 1949 [14 F. R. 3499]. This notice set out the present and 
proposed charges in detail. ‘No objection to the action petitioned for 
has been filed. 

On July 13, 1949, the Livestock Branch, Production and Marketing 
Administration, filed an answer recommending that the petition be 
granted. 

Inasmuch as the parties are agreed and no objection has been 
filed the order of June 8, 1948,* is further modified so as to authorize 
the increases in yardage charges requested in the petition filed on 
June 16, 1949. 

The respondent, who must prepare for and be ready to comply with 
this order on its effective date, desires to have it become effective as 
soon as possible. All interested persons have been afforded a period 
of 15 days within which to be heard in the matter. The Packers and 
Stockyards Act, requires that orders of this nature shall not be effec- 
tive in less than five days after the date thereof and that no changes 
shall be made in rates or charges except after 10 days notice to the 
public by the person making the charges unless the Secretary of Agri- 
culture for good cause allows the change on less notice. Any undue 
delay in making this order effective may affect marketing facilities 
adversely. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on the 6th day following its 
signature. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 2158) 


In re Avex R. Jen«1ns, AN Inpivipuat, Dorna Business as Murray 
AnD McDowe.i. P&S Doc. No. 1833. Decided July 18, 1949. 


Dismissal of Disciplinary Complaint—Surrender of Registration Certificate— 
Ceasing to Operate as Market Agency 


Since respondent’s letter filed with the hearing clerk states that he has sur- 
rendered his registration certificate and has ceased to operate as a market 
agency at the Union Stock Yards, Chicago, Illinois, and the attorney for the 
Livestock Branch has moved that this proceeding be dismissed without 
prejudice, the proceeding is, accordingly, dismissed. 


Mr. Elmer J. Scott, for complainant. Mr. Alex R. Jenkins, of Pharr, Texas, pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


*8 A. D. 674.—Ed. 
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ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 et seg.), in which the respondent 
is charged with having engaged in unfair and deceptive practices in 
violation of section 312 (a) of the act and with having failed to render 
reasonable selling services in violation of sections 304 and 307 of the 
act. After the respondent had filed an answer and the proceeding had 
been set down for hearing, the respondent sent a letter to the Packers 
and Stockyards Division, dated June 20, 1949, which was filed with 
the Hearing Clerk on July 8, 1949, in which the respondent states that 
he has surrendered his registration certificate and has ceased to operate 
as a market agency at the Union Stock Yards, Chicago, Illinois. In 
view of the foregoing facts, the attorney for the Livestock Branch 
has moved that this proceeding be dismissed without prejudice. 

Accordingly, it is ordered that this proceeding be dismissed without 
prejudice. 


(A. D. 2159) 


Srmon Srecex Co. v. Jack Parver. PACA Doc. No. 4816. Decided 
July 6, 1949. 


Joint Account Agreement—Evidence—Documentary Evidence as Supporting 
Existence of Joint Account Agreement 


Where complainant alleged that it sold carloads of fruits and vegetables pur- 
chased and shipped to it by respondent pursuant to a joint account agreement 
between the parties, and sought to recover from respondent one-half of the 
losses sustained in the transactions, plus advances made to respondent, and 
the latter denied that this was a joint account venture or that he owes com- 
plainant any sum whatsoever, it is held, that the documentary evidence of 
record supports complainant’s version of the joint account agreement, and 
that respondent’s failure to pay to complainant respondent’s share of the 
losses resulting from the joint venture, plus the amount of the advances, con- 
stitutes a violation of the act, and reparation should be awarded to 
complainant.* 


Claim for Award of Reparation for Alleged Use of Automobile in Joint Venture 
Not Warranted 


Where complainant sought to recover from respondent money advanced for the 
purchase of an automobile which was used by respondent in a joint venture, 
but there was nothing in the record to show in whom title to the vehicle was 
vested or the present value thereof, and no definite proof that the automobile 
was a part of the agreement involved in the transaction, it is held, that there 
is no basis for awarding reparation in any amount for the alleged use of the 
automobile, even though the car remained in respondent’s possession.* 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Mr. Alexander Golbus, of Chicago, Illinois, for complainant. Mr. Kenneth L. Say, 
of Fresno, California, for respondent. Mr. John 8S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1946 ed., 499a 
et seq.), arising out of alleged joint account transactions between the 
parties during the summer of 1946. A copy of the formal complaint 
which was filed on July 22, 1947, and a copy of the report of investiga- 
tion were served on the respondent by registered mail on September 11, 
1947. A copy of the report of investigation was likewise served on 
complainant on September 8, 1947. Respondent filed an answer on 
October 22, 1947, denying any liability to complainant in connection 
with the transactions involved herein. 

It is alleged in the formal complaint that prior to June 9, 1946, 
complainant entered into an oral agreement with the respondent 
whereby the respondent was to purchase and ship to the complainant, 
on joint account, carloads of fresh fruits and vegetables which were to 
be sold and distributed by the complainant, and that profits and losses 
arising therefrom were to be divided equally between the complainant 
and the respondent; that respondent was to have a drawing account of 
$150 per week, plus expenses, which sums were to be deducted from 
the profits or added to the losses of respondent at the conclusion of the 
joint venture. It is further alleged that in accordance with this joint 
account agreement respondent purchased for and shipped to the com- 
plainant 161 carloads, more or less, of perishable agricultural com- 
modities from the States of California and Arizona and that these 
shipments of perishable commodities were sold and distributed by the 
complainant in accordance with the joint account agreement, resulting 
in profits to respondent in the amount of $4490.64, and losses charge- 
able to respondent in the amount of $14,091.13, leaving a balance due 
to the complainant of $9600.49. The complainant also alleges that 
advances of $2466.69 were made to the respondent and that these ad- 
vances also are now due and owing the complainant. It is further 
alleged that the complainant purchased, on behalf of the respondent, 
an automobile in the amount of $1073.28, and that there is now due and 
owing to the complainant from the respondent a total of $12,750.46, no 
part of which has been paid. 

Respondent, in his answer, denies that the respondent entered into 
a joint account agreement with the complainant and denies that re- 
spondent owes the complainant the sum of $12,750.46, or any part 
thereof. Respondent avers that on or about June 1, 1946, he entered 
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into an oral contract with the complainant whereby the complainant 
would advance and guarantee to the respondent $150 a week and all 
necessary expenses, and that at the end of the season of 1946, an ac- 
counting would be had between the complainant and the respondent 
and after deducting the weekly drawing account and expenses, re- 
spondent would receive 50% of the net profits derived from the sale 
and distribution of the perishable agricultural commodities which he 
purchased and shipped to the complainant. It is further averred that 
under this agreement, the respondent was not to be liable for any 
losses that occurred. 

A formal hearing was held at Fresno, California, on September 24, 
1948, at which both parties were represented by counsel. Simon Siegel 
appeared and testified on behalf of the complainant. On direct exam- 
ination, he stated that he entered into an agreement with the respond- 
ent substantially as alleged in the complaint. Siegel testified that the 
oral agreement was made in a telephone conversation with the respond- 
ent which occurred sometime just prior to June 1, 1946. He stated 
that the agreement was not reduced to writing and signed by the par- 
ties involved. On cross-examination, Siegel admitted that sometime 
during the month of May, complainant entered into an agreement with 
the respondent whereby respondent was to receive a guaranteed salary 
of $150 a week plus expenses and was also to receive 15% of the profits 
derived from the sale of the commodities purchased by the respondent 
for complainant. He stated that this arrangement was terminated by 
the telephone conversation previously mentioned and a new agreement 
entered into. Copies of the account sales covering 14 transactions, 
which were mailed to the respondent on June 24, 1946, were admitted 
in evidence and it was stipulated by the complainant and the respond- 
ent that the copies of account sales on all the other transactions in- 
volved were received by the respondent from the complainant. Copies 
of correspondence between the complainant and the respondent were 
also introduced into evidence by the complainant, together with ex- 
pense accounts submitted by the respondent to the complainant. 

Jack Parver, the respondent, appeared and testified that, at the time 
he was in Chicago in May of 1946 for the purpose of reaching a settle- 
ment with Manzo Bros. in connection with a joint account agreement 
under which he had been working with this concern, he contacted 
Simon Siegel and entered into an agreement whereby Simon Siegel Co. 
was to pay him a salary of $150 per week, plus expenses and 15% of the 
total business of Simon Siegel Co., and that he was to purchase fruits 
and vegetables in California and ship them to the complainant for dis- 
tribution. Parver further testified that the agreement entered into in 
Siegel’s office in May was to be reduced to writing by Mr. Golbus, at- 
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torney for Mr. Siegel, who was present at the meeting, but that he 
received no such written agreement. Parver also testified that during 
the latter part of May, he became dissatisfied with the agreement and 
called Simon Siegel on the telephone and requested that they terminate 
the agreement and enter into a new agreement whereby Parver would 
receive a guaranteed drawing account of $150 per week plus expenses, 
and also 50% of the profits derived from the sale of the fruit and vege- 
tables which he shipped to the complainant. He stated that it was 
understood at this time that he was not to share in any of the losses 
which might result from the operation. On cross-examination, Parver 
admitted writing a letter to Simon Siegel, dated September 18, 1946, 
in which he stated: 

“Would appreciate a letter from you confirming the statements you made to 

me on the telephone from Albuquerque regarding my financial status with the 
firm and your promise to hold the account shown in the red in abeyance indefi- 
nitely or until I click successfully in the next couple of years. I still don’t know 
how the account stands because I lack the accounts.” 
He further admitted submitting expense accounts, which were in- 
troduced into evidence, showing expenses to be absorbed by Simon 
Siegel Co. up to June 1, 1946, and expenses subsequent to that date 
which Parvel marked “debit my account”. 


FINDINGS OF FACT 


1. Complainant, Simon Siegel Company, is a partnership composed 
of Simon Siegel and Ruth Siegel, whose post office address is 1425 
Racine, Chicago, Illinois. 

2. Respondent, Jack Parver, is an individual whose post office ad- 
dress is El Centro, California. At the time of the transactions in- 
volved in this proceeding, respondent was not licensed under the act, 
but was subject to license. A license was issued to him on February 
18, 1947, and arrearage of $5.83 collected. 


3. Sometime immediately prior to June 1, 1946, respondent and J 


complainant entered into an oral agreement whereby respondent was 
to ship to complainant perishable agricultural commodities and the 
complainant was to sell and distribute these commodities. The profits 
and the losses derived from this venture were to be equally divided 
between the parties. Complainant was to advance to respondent a 
drawing account of $150 per week plus expenses, which advances were 
to be deducted from the profits derived from the joint venture or added 
to the losses. 


4. Pursuant to the agreement respondent purchased and shipped [| 


to complainant 161 carloads of fruits and vegetables which were sold 


and distributed by the complainant. Complainant submitted account | 
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sales on all cars, showing that respondent’s share of the net losses 
resulting from the sale of these shipments of fruits and vegetables 
amounted to $9,595.49. 

5. Complainant advanced to respondent during the period from 
June 8 to August 12, 1946, a total sum of $2,466.69 on drawing account. 
Credits due to the respondent in connection with his transaction were 
offset against these advances in the amount of $385, making a net 
total of $2,081.69 in advances made to the respondent. 

6. The total amount due complainant from respondent for advances 
made and as a result of losses suffered under the joint agreement is 
$11,677.18. 

7. An informal complaint was filed on April 7, 1947, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute in this case as to the amount of the losses and 
profits resulting from the shipment and sale of 161 carloads of fruits 
and vegetables. There is likewise no dispute as to the amount of the 
advances made to the respondent. The principal question for deter- 
mination is whether the agreement entered into between the respondent 
and the complainant was a joint account agreement whereby each of 
the parties would share equally both the profits and the losses result- 
ing from the venture, as contended by complainant, or whether the 
agreement was that the complainant would guarantee $150 a week 
to respondent plus expenses, with 50% of any profits which might 
be realized going to respondent, but that respondent would be liable 
for none of the losses. 

The testimony regarding the nature of this agreement is conflicting. 
The oral testimony given at the hearing consists entirely of the self- 
serving statements of complainant’s Simon Siegel and the respondent. 
If this were the only evidence available, a finding would have to be 
made in favor of the respondent, inasmuch as the complainant has 
the burden of showing by a preponderance of the evidence that the 
respondent agreed to share equally the losses as well as the profits, 
and that the advances were to be deducted from the profits or added 
to the losses. (Zhe Schuman Co. v. Cleveland Fruit Co., 4 A. D. 56; 
Williston, Contracts (rev. ed. 1937) Sec. 1379 B.) There is, however, 
additional documentary evidence upon which we can rely in deter- 
mining the nature of the agreement entered into. On June 24, shortly 
after the agreement was consummated, the complainant forwarded to 
the respondent a letter enclosing 14 account sales covering shipments of 
fruits made by respondent to complainant between the dates of June 3 
and June 12, 1946. In this letter complainant stated, “You will find en- 
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closed 14 joint account sales as per our previous telephone conversa- 
tion.” Elsewhere in the letter it is stated, “If there should be anything 
you would care to suggest with reference to the handling of the joint 
account sales, we would be more than glad to consider it.” It appears, 
therefore, that shortly after the agreement was consummated the com- 
plainant, in writing, attempted to discuss with the respondent what 
complainant termed the joint account sales. If this was not in accord- 
ance with respondent’s undertanding of the agreement, he was under 
obligation to so advise the complainant. This he did not do. The 
common accepted meaning of the term “joint account agreement” is 
that each party is to share equally in the profits and the losses. (La- 
Mantia Bros. Arrigo v. Old South Produce Co., PACA Docket No. 
1801, S. 1567; Lerner Fruit & Produce Co. v. Lewis D. Goldstein, Inc., 
PACA Docket No. 2820, S. 1968 (Aug. 1938) ; G. G. Squires v. Midwest 
Fruit Co., PACA Docket No. 2912, S. 2097 (Nov. 1938); Price Dis- 
tributing Co. v. Blumenfield Ice & Coal Co., PACA Docket No. 3580, 
S. 2617 (March 1941). 

Moreover, expense vouchers which were submitted by the respondent 
to the complainant clearly show that prior to June 1, 1946, the expenses 
of the respondent were to be paid by the complainant, but that subse- 
quent to this date the expenses were to be charged to the respondent’s 
account. This evidence is in direct conflict with the testimony of the 
respondent to the effect that the complainant was to guarantee him a 
drawing account of $150 per week plus expenses. In addition, there 
is in evidence a letter addressed to Simon Siegel, dated September 18, 
1946, more than a month after the termination of the agreement with 
the complainant, in which respondent states : 

“Would appreciate a letter from you confirming the statement you made to me 
on the phone from Albuquerque regarding my financial status with the firm and 
your promise to hold the amount shown in the red in abeyance indefinitely or until 
I click successfully in the next couple of years. I still don’t know how the ac- 
count stands because I lack the accounts.” 

From the foregoing, it appears that the respondent understood that 
he was indebted to the complainant in some way. If the testimony 
of the respondent were accurate, there could have been no indebted- 
ness due to the complainant from the respondent on September 18, 
1946, inasmuch as respondent testified that under the agreement the 
complainant was to guarantee to respondent a drawing account of 
$150 a week, plus expenses, and that he was to receive 50% of the 
profits, but was not to stand any of the losses, The testimony of record 
indicates that a conference was held between the respondent and the 
complainant on or about August 10, 1946, at which time the agreement 
was terminated. It was admitted by both the complainant and the 
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respondent that the agreement was terminated because of losses result- 
ing from the agreement. This being so, it also appears significant 
that the respondent should be anxious to know how the account stood 
on September 18, 1946. Because of this documentary evidence, we 
are inclined to accept the testimony of the complainant as to the 
nature of the agreement. We therefore conclude that this agreement 
was a joint account agreement whereby each party would share 
equally both the profits and the losses, and that the money advanced 
by the complainant to the respondent would be deducted from the 
profits or added to the losses which might result from the agreement. 
While the account sales covering all of the carloads of produce in- 
volved in this transaction do not appear in the record, the parties 
stipulated that the account sales were mailed and received, and that 
they were in order. There is no disagreement concerning the accuracy 
of these account sales. 

As to the automobile involved in this dispute, it is not denied that 
such a vehicle was purchased by the complainant and was used by 
respondent in the business. It is even admitted by respondent that 
he still retained possession of the machine at the time of the hearing. 
However, there is nothing in the record to show who holds the title 
to the automobile and nothing to indicate the present value of the 
vehicle. Even if the Department had jurisdiction over this item, 
which we doubt, clearly respondent should not be held liable for the 
full purchase price under the joint account deal. Inasmuch as there 
is no definite proof that the automobile was a part of this agreement, 
and since respondent’s possession of the car does not prove that title 
thereto is in the respondent, we must conclude that there is no basis 
for awarding reparation in any amount in connection with the auto- 
mobile. It is further concluded that respondent’s failure to pay to 
the complainant respondent’s share of the losses resulting from the 
joint venture ($9,595.49), plus the amount of the advances ($2,081.69), 
or $11,677.18, is in violation of section 2 of the act. Reparation in 
the amount of $11,677.18 should be awarded complainant and the facts 


should be published. 
ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $11,677.18, with interest thereon at 5 per- 
cent per annum from December 1, 1946, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties. 
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(A. D. 2160) 


Tue Auster Co. et AL. v. J. C. Watson Company. PACA Doc. No. 
4854. Decided July 13, 1949. 


Failure to Deliver in Accordance with Contract Requirements—Damages 


Where complainant sought to recover reparation in the amount of damage 
sustained by it as a result of respondent’s failure to deliver to complainant 
a carload of prunes in accordance with the contract requirements, held, on the 
basis of the evidence, that had the prunes here involved been in suitable 
shipping condition at the shipping point, they would have sold for at least: 
a certain minimum price quoted, and on this basis the prunes would have sold’ 
for a larger amount than they were sold for at auction because they were ina 
deteriorated condition and, therefore, complainant is entitled to an award of 
reparation for damages in the amount of the difference between the value of 
the prunes at the time of delivery and the value they would have had if they 
had met contract requirements.* 


Jurisdiction—Limitation Period—Amended Complaint 


Where an informal complaint was filed within the statutory period of nine 
months, and a formal complaint and amended complaint were subsequently 
filed covering the cause of action stated in the informal complaint, an objec- 
tion to the amended complaint on the ground that it was not filed within the 
statutory period is without merit.* 


F. O. B. Acceptance Contract—Lack of Right of Rejection—Suitable Shipping 
Condition 


In an f. o. b. acceptance contract buyer has no right of rejection, but has recourse 
against seller if the produce was not in suitable shipping condition.* 


Evidence—Normal Transportation Service and Conditions 


Where the evidence established that the shipment was properly iced in transit, and 
arrived at destination after normal time in transit, although not according 
to railroad schedule, held, that transportation service and conditions were 
normal.* 


Evidence—Lack of Suitable Shipping Condition 


Presence of 17 percent decay at destination in prunes sold as U. S. No. 1 at 
shipping point was abnormal and establishes that the prunes were not in 
suitable shipping condition.* 


Measure of Damages Where Buyer Accepts Goods 


For breach of warranty, where the buyer has accepted the goods, the measure of 
damages is the difference between the value of the goods at the time of deliv- 
ery to the buyer and the value the goods would have had if they had met 
contract specifications.* 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Official Notice—Market Reports of Department 


Official notice is taken of market reports of the U. S. Department of Agriculture.* 


Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. R. W. Gudgeon, of 
Chicago, Illinois, for respondent. Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1946 ed. 499a et seqg.), hereinafter referred to as 
the act, for the recovery of reparation in the amount of $1,029.02, which 
is alleged to be the amount of damage sustained as a result of respond- 
ent’s failure to deliver to complainant a carload of prunes in accord- 
ance with contract requirements. Informal complaint was made to 
the Regulatory Division, Fruit and Vegetable Branch, on June 6, 1947, 
and a formal complaint was filed on October 17, 1947. A copy of the 
formal complaint and a copy of the report of investigation were served 
on respondent by registered mail on November 3, 1947. A copy of the 
report of investigation was served on the complainant on the same day. 
Supplementary reports of investigation were served on the parties on 
February 9, 1948, and June 1, 1948. 

Respondent filed an answer on December 17, 1947, denying liability 
to complainant in connection with the transaction involved in this pro- 
ceeding and requesting dismissal of the complaint. The respondent 
denies entering into any contract with complainant, alleges that its 
contract was with Wesco Foods Company, denies any breach of the 
contract, and alleges that the market price of prunes declined after 
the date of contract. 

On March 17, 1948, the complainant filed an amended complaint in 
its own right and as assignee of Wesco Foods Company, in which it is 
alleged, as in the original complaint, that Wesco Foods Company acted 
as agent for both the complainant and respondent in negotiating the 
contract here involved. An assignment from Wesco Foods Company 
to the complainant was also set out. Although the amended complaint 
referred to exhibits thereto attached, none were actually attached and 
on May 10, 1948, the complainant filed another amended complaint to 
which the exhibits were properly attached, and which is nearly iden- 
tical to the one filed on March 17, 1948. 

A motion to dismiss the second amended complaint on the ground 
that it was not filed within a nine months period after the cause of 
action accrued was filed by respondent on June 8, 1948. The Presid- 
ing Officer dismissed the motion. An answer to the amended com- 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Hd. 
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plaint was filed August 19, 1948. Oral hearing was waived by the 
parties and this proceeding is conducted under the shortened method 
of procedure as provided in the rules of practice (7 CFR 47.20). 

The pleadings and exhibits attached thereto, the statements sub- 
mitted by the parties, and the reports of investigation set forth the 
various facts and contentions. 


FINDINGS OF FACT 


1. Complainant, The Auster Co., Inc., is a corporation, whose ad- 
dress is 51 South Water Market, Chicago, Illinois. At the time of the 
contract here involved, complainant wasa partnership. On March 15, 
1947, the partnership was succeeded by the corporation, which is the 
successor in interest to all the assets, claims and accounts of the 
partnership. 

2. Respondent, J. C. Watson Company, is a corporation whose ad- 
dress is Parma, Idaho. At the time of the transaction here involved, 
respondent was licensed under the act. 

3. On September 10, 1946, in the course of interstate commerce, the 
respondent contracted to sell and the complainant, through its agent, 
Wesco Foods Company, contracted to buy 868 half bushels of Soo 
brand, U. 8. Grade No. 1 Ring Faced Italian Prunes, then being loaded 
into car NWX 2061, at the agreed price of $2.20 per half bushel, f. 0. b. 
shipping point acceptance, plus precooling cost of $30 for shipment. 
from Parma, Idaho, on September 10, 1946, to Chicago, Illinois. 

4. The loading of car NWX 2061 was commenced at 7 a. m. Septem- 
ber 10, 1946, and was completed at 9:40 p.m. of that day. The car was 
then held over for precooling which started at 6:30 a. m. and was 
completed at 9:05 a. m. September 11, 1946, sometime after which 
movement to Chicago was started. 

5. The certificate of Federal inspection issued at shipping point 
shows that the inspection of the prunes in car NWX 2061 was com- 
pleted at 2:45 p. m. September 10, 1946, and shows that the prunes 
then graded U.S. No. 1 with no decay. 

6. Car NWX 2061, billed to Wesco Foods Company, arrived at 
Chicago, Illinois, at 8:10 a. m. on September 17, 1946, and Wesco 
Foods Company notified complainant of its arrival. 

7. The official Federal inspection certificate issued at destination 
shows that from a restricted inspection, limited to the top layer, made 
at 2:25 p. m. September 18, 1946, the condition of the prunes in car 
NWX 2061 was as follows: 

“In most samples from 3 to 100%, in many none, average approximately 
17% Rhizopus Rot, in all stages, mostly advanced. In approximately half of 
samples from 4 to 40%, in remainder none, average approximately 8% soft. 
Remainder fairly firm to firm, mostly. fairly firm.” 
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The shipper was notified of the condition of the prunes on September 
18, 1946. 

8. On September 18, 1946, the complainant ordered the prunes de- 
livered to the Fruit Auction Sales for sale at auction on September 19, 
1946, at which the prunes were sold for the sum of $1,362.30. After 
deducting transportation, auction and other marketing charges, total- 
ing $451.72, the net proceeds of $910.58 were paid to complainant. 
Complainant, through Wesco Foods Company, paid respondent the 
contract price of $1,939.60. 

9. Informal complaint was filed on June 6, 1947, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


A preliminary question to be disposed of is respondent’s contention 
that the second amended complaint asserts a new cause of action and 
was not filed within nine months after the cause of action accrued. 
The informal complaint was made by The Auster Company, a partner- 
ship, and was filed on June 6, 1947. That complaint is based on the 
same contract as the amended complaint. The original complaint 
alleges that the contract in question was negotiated by Wesco Foods 
Company, as agent for both parties. The facts disclose that the con- 
tract was negotiated by Wesco Foods Company as agent for the com- 
plainant only. The complainant, therefore, appears to be an undis- 
closed principal and the real party in interest. As such, the com- 
plainant was entitled to bring a reparation proceeding in its own 
name for damages arising out of the breach of contract. Wayne 
County Marketing Committee v. Tom Ayoob Company, PACA Docket 
No. 955, S. 587, decided January 3, 1934; R. & G. Auction Company, 
Inc. v. Samuel Litman PACA Docket No. 1451, S. 937, decided Jan- 
uary 29, 1935; Washington Farms Inc. v. Herman Franzblau Co., 
PACA Docket No. 2043, S. 1437, decided December 14, 1936; and 
Charles A. Wing v. Guy W. Conner, et al., PACA Docket No. 3107, 
S. 2257, decided August 23, 1939. 

Since the original complaint was filed, the complainant has incor- 
porated and the parties by stipulation have agreed that the corpora- 
tion is the successor in interest to all the assets, claims and accounts re- 
ceivable of the predecessor partnership. The amended complaint, 
which was filed more than nine months after the cause of action ac- 
crued, involves the same contract and the same parties as the original 
complaint, except for the incorporation of the complainant, which is 
not material in view of the stipulation.. The amended complaint 
simply alleges the additional fact of the assignment from Wesco Foods 
Company to the complainant. In view of the decisions cited above, 
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it is doubtful that this assignment was necessary. However, the as- 
signment does not make the cause of action alleged in the amended 
complaint a new and different cause of action from that set out in the 
original complaint. On the contrary, the cause of action in both com- 
plaints appears to be identical. The rules of practice permit amend- 
ments to be made.’ Therefore, it is concluded that the denial of re- 
spondent’s motion to dismiss the amended complaint was correct. 

Under a contract providing for f. 0. b. acceptance at shipping point, 
the buyer may not reject produce, but he has recourse against the 
seller if the produce was not in suitable shipping condition.? Suitable 
shipping condition means that the produce is in a condition which, 
if the shipment is handled under normal transportation service and 
conditions, will assure delivery without abnormal deterioration at the 
specified destination.® 

Here the standard refrigeration service was normal and proper. 
The inspection at destination shows satisfactory temperatures in the 
car of 43° F. at the bottom layer and 44° F. at the top layer. With 
respect to the time consumed in shipment, the prunes left Parma, 
Idaho, sometime on the morning of September 11, 1946, and arrived 
at the Chicago Produce Terminal at 8: 10 on the morning of September 
17. The record indicates that the prunes did not travel according to 
the railroad schedule but arrived at least 24 hours behind schedule. 
Schedule time is. however, not necessarily normal travel time. The 
parties are in conflict as to whether arrival in Chicago on the sixth 
morning is normal transportation time. According to the affidavit of 
Norman Domash, an experienced buyer and seller in the produce busi- 
ness for 22 years, the actual movement of prunes from Idaho in Sep- 
tember 1946 usually consumed six days and in some instances seven 
days. His statement is accepted as showing that the prunes here 
involved did move to destination in normal transportation time. 

The next question then is, were the prunes in suitable shipping con- 
dition at the shipping point. The allowed tolerance for decay in 
U.S. No. 1 prunes is 1%. The inspection at shipping point was made 
several hours before shipment, at which time no decay was apparent. 
Yet, at destination inspection of the top layer of prunes in the car 
showed on an average 17% decay. The inspection on the following 
day by the Standard Inspection Service showed an average of 15% 
decay and mold and tends to confirm the results shown by the re- 
stricted inspection on the preceding day. That amount of decay is 
clearly abnormal and shows that the prunes could not have been in 
suitable shipping condition at the shipping point. See C. F. Schaefer 

17 CFR 47.6 (d). 


27 CFR 46.24 (e). 
*7 CFR 64.24 (j). 
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Co. v. Albert R. Zimmerman, et al., PACA Docket No. 1803, S. 1303, 
decided May 22, 1936, and G. LZ. Goldstein v. Schoenberg-Price Co., 
PACA Docket No. 2217, S. 1449, decided December 22, 1936. There 
must have been latent defects in the prunes which were not discovered 
by the visual inspection at the shipping point. Respondent’s failure 
to deliver prunes which met contract requirements was in violation 
of section 2 of the act. 

The next question is the amount of damages. The complainant 
proved the contract price of the prunes and the net amount for which 
they sold at auction. He claims the difference in the sum of $1,029.02 
asthe amount of damage. However, that difference is not the measure 
of damage. The correct measure of damage for breach of warranty 
where the buyer accepts the goods is the difference between the value 
of the goods at the time of delivery to the buyer and the value that the 
goods would have had, if they had met contract specifications. Wilen- 
sky & Co. v. M & M Produce Co., PACA Docket No. 4356, 3 A. D. 
1009; National Produce Co. v. Dickinson Produce Co., PACA Docket 
No. 4685, 6 A. D. 914; and C & S Produce Company v. L. N. Cowe, 
PACA Docket No. 4795, decided May 31, 1949. 

What the reasonable value of the prunes in question was at the 
time of their delivery in Chicago is satisfactorily evidenced by their 
sale price at auction. The gross amount of the sale at the auction 
on September 19, 1946, was $1,362.30. What the value of the prunes 
would have been had they met contract specifications is not clear from 
the record. 

The report of investigation contains, as an enclosure to a letter 
dated June 18, 1947, to the Fruit and Vegetable Branch, from R. W. 
Gudgeon, a statement showing prices on Idaho prunes sold at auction 
on September 16 to September 19, 1946, inclusive. This statement 
purports to show a substantial decline in the price of prunes during 
that period. However, that statement does not show the grade of 
the prunes involved, nor is it clear that the prices of all Idaho prunes 
sold on those days are included in the statement. The official market 
reports of the United States Department of Agriculture, which are 
officially noticed, show very little, if any decline in the price of Idaho 
prunes. The report for September 10, 1946, quotes the price for one- 
half bushels of Idaho prunes of good merchantable quality and condi- 
tion as $2.75 to $2.85. No Idaho prunes are quoted for September 11, 
1946. For September 18, 1946, the price quotation for prunes in the 
same condition is $2.65 to $2.75, mostly $2.75, and for September 19, 
1946, the comparable price quotation is $2.65 to $2.75, with a few of 
the best at $2.90. It is believed that had the prunes here involved been 
in suitable shipping condition at the shipping point, they would have 
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sold for at least the minimum price quoted on September 19, 1946, 
which is $2.65 per half bushel. On this basis, the 868 half bushels of 
prunes here involved would have sold for $2,300.20. Instead, because 
they were in a deteriorated condition, they sold at auction for the sum 
of $1,362.30. The complainant is entitled to reparation for the dif- 
ference, which is the sum of $937.90. Respondent should be ordered 
to pay complainant reparation in that amount and the facts should be 


published. 
ORDER 


Within 30 days from the date hereof, the respondent shall pay to 
complainant, as reparation, $937.90, plus interest thereon at five per- 
»ent per annum from October 1, 1946, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2161) 
PACA Doc. No. 4855.* Decided July 18, 1949. 


Dismissal—Failure to Deliver in Accordance With Contract—Recission of 
Contract—Damages 


Where complainant sought to recover balance of purchase price of onions sold to 
respondent and the latter counterclaimed on the ground that the produce 
delivered was not in accordance with the terms of the contract, held, that 
complainant failed to deliver onions of the size specified, that it assented to 
a rescission of the contract and a resale of the onions resulting in a loss to 
respondent and, therefore, the complaint should be dismissed.** 

Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Mr. Alexander Golbus, 
of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seg.). 
Formal complaint was filed September 15, 1947, alleging that on 
June 24, 1947, complainant sold to respondent five carloads of medium 
yellow Babosa onions at $1.60 per 50-pound sack, f. o. b. shipping 
point, or $960 per carload. Complainant alleges that the five carloads 
were shipped in full compliance with the contract but that respondent 
failed to pay the full purchase price for the last shipment in car MDT 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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20472. Respondent remitted $54.06, leaving an unpaid balance of 
$905.94, for which complainant seeks an award of reparation. 

A copy of the formal complaint and a copy of the report of investi- 
gation made by the Department were served upon respondent on 
December 3, 1947. A copy of the report of investigation was served 
upon complainant on the same day. A copy of a supplemental report 
of investigation was served upon respondent on December 17, 1947, and 
upon complainant on December 23, 1947. 

Respondent filed its answer on December 23, 1947, in which the alle- 
gations in the complaint are neither admitted nor denied. By way of 
counter-complaint, respondent alleges that it received and paid for the 
onions in ART 15949, shipped under the five-car contract, but the 
onions were large in size and not “mediums” as specified by contract. 
Respondent alleges further that complainant was notified of the 
breach within a reasonable time; that the carload was resold with com- 
plainant’s knowledge and consent for a net amount of $54.06, or a loss 
of $905.94; and that respondent deducted its loss from the invoice on 
the later shipment in MDT 20472. Respondent requests an oral hear- 
ing and a dismissal of the complaint. 

An oral hearing was held at * * *, on November 18, 1948. 
Complainant was not represented at the hearing, but the presiding 
officer placed in evidence for complainant the deposition of * * * 
and certain exhibits, Respondent was represented by counsel. Three 
depositions were offered and accepted in evidence on behalf of respond- 
ent. Sam S. Siegel, president of respondent, testified personally. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of 
and * * *, doing businessas * * *, whose addressis * * *. 

2. Respondent, * * *, isacorporation whose addressis * * *. 
Respondent was licensed under the act at the time of the transaction 
involved in this proceeding. 

3. During a telephone conversation on or about June 23, 1947, be- 
tween * * * and * * *, respondent’s president, complain- 
ant contracted tosell and ship from * * * torespondentat * * *, 
five carloads of yellow Babosa onions at $1.60 per 50-pound sack, f. o. b. 
shipping point. The contract provided that the onions be U.S. No. 1 
grade with not to exceed 50 sacks of jumbo size, balance medium, in 
each carload and that one carload be shipped daily, if possible, until 
all five had been shipped. 

4, The parties understood that “medium” meant onions ranging in 
diameter from 114 inches to 3 inches, and “jumbo” meant 3 inches or 
larger. It was understood that complainant would notify respondent 
at the time of shipment as to the number of sacks of each size. 


* * * &£ *& &€ 
? 
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5. On or about June 27, 1947, the contract was mutually modified 
by the parties to provide for shipments from New Mexico and the 
grade was changed to 85 percent U. S. No. 1 or better. 

6. Five carloads of onions were shipped by complainant to respond- 
ent as follows: 


Date of Amount | Disposition of 
shipment of draft draft 


June 25, 1947 
June 27, 1947 


do 
June 30, 1947 
July 1, 1947 $960 Unpaid. 


7. The onions in car ART 15949 were Federally inspected on June 
27, 1947, at * * *, and the certificate states as to grade “85% 
U. S. No. 1 quality Midseason onions,” and as to size “Onions gener- 
ally range from 114 to 3, mostly 2 to 234 inches in diameter.” That 
same day, complainant sent a telegram to respondent stating that ART 
15949 had been shipped and contained 600 sacks of medium size onions. 

8. On July 2, 1947, and while car ART 15949 was in transit, re- 
spondent resold the onions representing them to be 1% to 3 inches 
in size, mostly 2 to 214 inches. Respondent ordered the carrier to 
divert the shipment to the purchaserin * * *, 

9. Car ART 15949 arrived in * * * on July 5, 1947. Re- 
spondent’s customer notified respondent that the onions appeared to be 
larger than specified and requested a copy of the shipping point in- 
spection certificate. Respondent obtained a copy from complainant 
and forwarded it to the customer. On July 9, 1947, the customer 
notified respondent by telegram that the shipment was refused be- 
cause it did not meet contract specifications. 

10. An appeal inspection was made of the onions in car ART 
15949. The appeal inspection certificate dated July 10, 1947, spe- 
cifically reversed the shipping point inspection contificatn as to size. 
The onions were certified as “Generally 2 inches to 314 inches, mostly 
2 to 234 inches, a few up to 4 inches, 30% by weight over 3 inches, 
including approximately 20%—3¥, inches and larger; less than 5% 
under 2 inches in diameter. Approximately 25%—2 to 2% inches.” 

11. Respondent notified complainant by telegram dated July 11, 
1947, of the results of the appeal inspection and requested disposition. 
In a telephone conversation on the same day, respondent told com- 
plainant that the shipment could not be disposed of in * * * to 
advantage because of the large sizes and that the market for such 
onions might be better in Boston, Massachusetts. Complainant 





ee. ee te a a ee 


8 A. D. PACA DOC. NO. 4855 807 


agreed to a diversion of the shipment by respondent to Boston for 
resale. 

12. The shipment arrived at Boston on July 16, 1947, and was sold 
on consignment. The net proceeds of the sale amounted to $54.06, 
which amount respondent remitted to complainant on July 28, 1947. 

13. Respondent received and accepted the onions in car MDT 20472 
and made no complaint with respect to them. Respondent refused to 
pay complainant’s draft on MDT 20472 because of the damages 
sustained on ART 15949, and respondent so informed complainant. 

14. Complainant filed a claim on behalf of both parties with the 
carrier with respect to car ART 15949 and received $142.92. 

15. The formal complaint was filed September 18, 1947, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent does not deny that it accepted the onions in car MDT 
20472 without objection and became liable for the full purchase price. 
In paying for this shipment, respondent deducted damages allegedly 
sustained in connection with an earlier shipment, ART 15949. The 
only issue in this proceeding is respondent’s obligation to complain- 
ant in connection with ART 15949. 

The contract entered into between the parties on or about June 24, 
1947, specified five carloads of onions “with not to exceed 50 sacks of 
Jumbo size, balance medium” in each carload. * * * testified that 
the word “medium” means onions which are an inch and one-half to 
three inches in diameter and “jumbo” means those in excess of three 
inches. Apparently, complainant had the same understanding of the 
terms. For instance, the federal shipping point inspection certificate 
of MDT 20472 discloses 69 sacks of onions ranging from 3 to 4 inches 
and 531 sacks of onions ranging from 1% to 3 inches. These onions 
were invoiced to respondent by complainant as 69 sacks of jumbo 
onions and 531 sacks of medium onions. It is concluded that the 
parties understood the term “medium” in the contract to mean onions 
ranging from 11% to 3 inches in diameter. 

On June 28, 1947, complainant notified respondent by telegram that 
it had shipped ART 15949 containing 600 sacks of “medium” onions, 
The word “medium” was used in accordance with their understanding 
because the onions had been certified at shipping point as ranging 
from 1% to 3, mostly 2 to 234 inches in diameter. On the basis of 
complainant’s telegram, respondent resold the rolling carload to a 
buyer in * * *, representing the size to be “114 inch to 3 inch— 
mostly 2 to 214 inch.” The customer rejected the carload because the 
onions were of:larger sizes than represented. The appeal inspection 
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certified that the onions were not of medium size as understood by 
complainant and respondent. 

Complainant contends in effect that the contract of June 24, 1947, 
allowed up to 50 sacks of jumbo size onions whereas respondent repre- 
sented to its customer that the sizes did not exceed 3 inches. It is 
not entirely clear from the evidence whether it was the understanding 
of the parties that complainant was to inform respondent as each 
carload was shipped of the number of sacks of “medium” and “jumbo” 
onions. However, such was the case in connection with three of the 
five carloads. Complainant informed respondent that the onions in 
car ART 15949 were all of “medium” size and respondent had the 
right to rely on this information. It is concluded that complainant 
breached the contract in that the onions in car ART 15949 were not of 
the size represented. 

Complainant contends further that it relied in good faith on the 
shipping point inspection certificate of ART 15949 and, therefore, its 
failure to deliver in accordance with the contract was not without 
reasonable cause and not in violation of the act. We deem it unneces- 
sary to decide this point in view of the circumstances which follow. 

Respondent takes the position, in its brief, that the contract for ART 
15949 was mutually cancelled after the controversy arose. * * * 
testified that he phoned * * * onJune 11, 1947, advised him of the 
reversal as to size, and told him the onions could not be sold 
in * * *, He testified further that they discussed the advisability 
of moving the shipment to * * * and * * told him to divert 
it to Boston where complainant might get a better price. Respondent 
sent to complainant the following telegram: 

“PER PHONE WE DIVERTED ART 15949 TO * * * AND WILL 
ADVISE OUTCOME.” 
Complainant doesnotdeny * * * statement of the telephone con- 
versation. Thus it appears that complainant accepted return of title 
to the produce without qualification and without making it clear that 
it was doing so merely to mitigate the damages. The facts are indis- 
tinguishable from those in Ernest EF. Fadler Co. v. Hesser, 166 F. 2d 
904 (C. C. A. 10th, 1948), where the court concluded that the seller 
assented to the proposed rescission and discharge of the original sale. 

As to car ART 15949, the evidence warranted the conclusions that 
complainant breached the contract as to size and that complainant 
assented to the proposed rescission. Respondent paid complainant 
$960 as the purchase price of car ART 15949. The net proceeds of 
the resale of the onions in this car were paid to complainant. Since 
the contract as to this shipment was rescinded, respondent was entitled 
to a credit of $960. Respondent applied this credit in payment of 
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the invoice price of $960 for the onions in car MDT 20472. Thus an 
exact settlement between the parties was effected. The complaint 
and counterclaim should be dismissed. 


ORDER 


The complaint and counterclaim are dismissed. 
Copies hereof shall be served upon the parties. 


(A. D. 2162) 
PACA Doc. No. 4649.* Decided July 19, 1949. 


Dismissal—Failure to Comply With Statute of Frauds 


In a proceeding for reparation based on respondent’s refusal to accept a carload 
shipment of cantaloups, where respondent pleaded the statute of frauds and 
the evidence failed to establish that a note or memorandum of the sale 
was signed by respondent or its agent, or that respondent made any pay- 
ment to complainant, or that respondent accepted and actually received any 
portion of the cantaloups, held, the contract is unenforceable because of the 


statute of frauds.** 


r, R. W. Gudgeon, of Chicago, Illinois, and Messrs. Sherman & Strahan, of Los 
Angeles, California, for complainant. Mr. Alewander Golbus, of Chicago, 
Illinois, for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a ez seq.), 
in which complainant seeks to recover $1,326, as reparation, from re- 
spondent for damages suffered as a result of respondent’s refusal to 
accept a carload shipment of cantaloups. 

An informal complaint was made on August 20, 1943. The formal 
complaint was filed on July 1, 1946. A copy of the report of investi- 
gation was served upon complainant by registered mail on November 
25, 1946. A copy of the report of investigation and a copy of the 
formal complaint were served upon respondent by registered mail on 
November 22, 1946. 

The respondent, on December 12, 1946, filed an answer requesting an 
oral hearing and denying generally the allegations contained in the 
complaint and alleging among other things that the alleged contract is 
not enforceable under the Statute of Frauds of the Arizona Code. 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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An oral hearing was held on November 23, 1948, at * * *, at which 
both complainant and respondent were represented by counsel. Com- 
plainant’s testimony consisted of certain exhibits which were ad- 
mitted by stipulation; the deposition of * * *, a partner in com- 
plainant firm, and the testimony of * * *, Assistant Manager of 
the City Collection Department of the First National Bank of * * *, 
* * * and * * *, of respondent firm, testified for respondent. 


FINDINGS OF FACT 
1. Complainant, * * *, isa partnership composed of * * *, 
ee, 2 t 8 8 8 ae ** %. peeetiions * .* SF 

2. Respondent, * * *, at the time of the transaction herein in- 
volved, was a partnership composed of * * *, * * * and 
* * *, located at * * *, At the time of the transaction re- 
spondent was licensed under the act. 

3. On or about June 22, 1943, * * * telephoned * * *, a 
partner in complainant firm, concerning the purchase of cantaloups. 
* * * represented himself to be an agent of respondent and offered 
to purchase a carload of cantaloups for respondent. * * * ac- 
cepted the offer. Laterthatsameday * * * telephoned * 
and gave him the car number, manifest, routing and icing instruc- 
tions and advised him that confirmation of the sale was being tele- 
graphed directly to respondent. 

4. On June 22, 1943, complainant telegraphed the following con- 
firmation to respondent: 

“CONFIRMING PURCHASED BY YOUR MISTER * * * SHIPPED TO- 
DAY PFE 37308 CONTAINS 312 JUMBO 23’S 4.25 PLUS 20.00 GENERAL AMER- 
ICAN PRECOOLING KEWPIE BRAND CANTALOUPES FOB * * * AC- 
CEPTANCE AS FINAL ROUTED SP RI CB&Q BILLED STANDARD REFRIG- 
ERATION AND 3 PERCENT SALT AT ALL REGULAR ICING STATIONS WE 
DRAFTING.” 

5. The carload of cantaloups was released to the carrier fully loaded 
and iced in the evening of June 22, 1943. The railroad was instructed 
to move the car to the siding used by the * * * for precool- 
ing. The railroad moved the car from complainant’s loading shed 
but failed to move it to the appropriate siding for pre-cooling and 
without complainant’s knowledge or consent placed the car in transit 
to * * * without pre-cooling. The car arrived in * * *, on 
the morning of July 3, 1943, after being in transit for eleven days, five 
days in excess of the normal railroad schedule from * * * to 
* * *, Neither party to this proceeding was responsible for failure 
to precool nor for the delay in transit. 

6. Complainant prepared an invoice covering the shipment, on which 
was shown the commodity, price, car number, route, place of ship- 


* * 
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ment, destination and the term “f.0.b. * * * as Final”. A sight 
draft on respondent in the amount of $1,346, together with said in- 
voice and the bill of lading, was forwarded to the * * *. The 
draft was presented by the bank to the respondent for payment on 
June 28, July 2, July 6 and July 9, 1943. On each occasion that the 
draft was presented for payment respondent indicated that it would 
inform the bank (“will call”) when it wished to pay the draft. On 
July 13, 1943, respondent refused to pay the draft and informed the 
* * * that it was not handling the shipment, whereupon the unpaid 
draft was returned to complainant. 

7. Upon arrival of the shipment of cantaloups at * * * on July 
8, 1943, respondent requested federal inspection. The certificate issued 
as the result of such inspection certified that 85 percent of the canta- 
loups were decayed. On the same day, respondent telegraphed com- 
plainant as follows: 

“PFE 37308 ARRIVED MORNING GOVERNMENT INSPECTION 18-21 
MELONS PER CRATE AVERAGE 85 PERCENT DECAY VARIOUS STAGES 
MOSTLY ADVANCED REMAINDER MELONS SHOW MOLD STEM SCARS 
MOST OF WHICH STICKY. THESE MELONS NOT SUITABLE SHIPPING 
CONDITION WILL NOT PASS GOVERNMENT GRADE THEREFORE UNABLB 
HANDLE MAKE DISPOSITION ADVISE”. 

8. On July 5, 1943, complainant sent the following telegram to 
respondent : 

“WE SOLD YOU PFE 37308 BASIS FOB * * * ACCEPTANCE AS FINAL 
CAR KEWPIE BRAND CANTALOUPES WHILE CAR WAS NOT FEDERAL IN- 
SPECTED NOR DID WBE SELL YOU CAR WITH FEDERAL INSPECTION 
BUT HAVE AFFIDAVIT FROM STATE INSPECTION CERTIFYING CAR 
WAS IN GOOD SOUND SUITABLE SHIPPING CONDITION AND WE CER- 
TAINLY NOT RESPONSIBLE ANY DELAYS AFTER CARRIERS ACCEPT 
AND SIGN OUR BILL OF LADING FOR SHIPMENT TO YOU AND EXPECT 


YOU PAY DRAFT AND ACCEPT CAR IF NOT WE WILL WIRE WASHING- 
TON UNDER PACA ADVISING THEM YOUR REFUSAL ACCEPT.” 


9. Respondent refused to receive the cantaloups and they were aban- 
doned to the carrier, whereupon carrier endeavored to dispose of ship- 
ment. No evidence was presented concerning the proceeds, if any, 
obtained by the railroad from the disposition of the cantaloups. 

10. The alleged oral contract involved a sale of cantaloups of a 
value in excess of $500. Respondent signed no note or memorandum 
of the sale, nor was any such note or memorandum signed by re- 
spondent’s agent, nor did respondent accept and actually receive any 
portion of the cantaloups or make any payment to complainant so as to 
satisfy the Statute of Frauds. 

11. Informal complaint was filed by complainant within nine months 
after the accrual of the alleged cause of action. 
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CONCLUSIONS 


Respondent asserts, as a matter of affirmative defense, that the 
alleged contract of sale is not enforceable because said contract failed 
to comply with the requirements of the Statute of Frauds of the State 
of Arizona, the place of contract. The Arizona Statute of Frauds 
(Section 52-504 Arizona Code Annotated 1939) provides that: 

“A contract to sell or a sale of any goods or choses in action of the value of $500 

or upwards shall not be enforceable by action unless the buyer shall accept part 
of the goods or choses in action so contracted to be sold or sold, and actually 
receive the same, or give something in earnest to bind the contract, or in part 
payment, or unless some note or memorandum in writing of the contract or sale 
be signed by the party to be charged or his agent in that behalf.” 
It is clear from the record that the contract value of the carload of can- 
taloups was in excess of $500, bringing the transaction within the scope 
of said section of the Code. It was incumbent, therefore, upon com- 
plainant to prove acceptance of the merchandise in full, or in part, by 
the respondent and actual receipt of same, payment in full, or in part, 
or the existence of a note or memorandum in writing signed by the 
respondent or its agent. 

It appears the contract for the sale of the cantaloups was entered into 
orally in the course of two telephone conversations between * * * 
and * * * on June 22, 1943. Respondent denies that it con- 
tracted directly, or through an agent, with complainant for the car- 
load of cantaloups. There was no exchange of telegrams or letters, 
setting forth the essential elements of a contract which would satisfy 
the requirements of the Statute of Frauds. Complainant and re- 
spondent had no direct communications until the evening of June 22, 
1943, when complainant sent a telegraphic “confirmation” of the 
alleged contract to respondent. Respondent admits receiving the 
telegraphic confirmation. Neither respondent nor its alleged 
agent, * * *, signed the confirmation and, of course, the mere 
receipt and acceptance of the telegraphic confirmation by respondent 
does not constitute a constructive signing thereof. (Anonymous De- 
cision 6 A. D, 224). The only writing signed by respondent relating 
to the contract and the shipment of cantaloups, which was offered in 
evidence, is the telegram of July 3, 1943, which respondent sent to 
complainant. This telegram is insufficient to satisfy the Statute, 
because it does not contain the essential terms and conditions of the 
alleged contract, and does not contain any internal reference to the 
telegraphic confirmation. It is evident, therefore, that no proof has 
been offered of a note or memorandum of the contract or sale sufficient 
to take the contract out of the operation of the Statute of Frauds. 
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Complainant does not contend, and presented no evidence to show, 
that there was anything given by the respondent or its alleged agent in 
earnest, or in part payment, for the merchandise. 

With respect to the question as to whether there was an acceptance 
and an actual receipt by the buyer of the merchandise, or a part of it, 
as required by the Statute, complainant alleges that a term of the sale 
was “F. O. B. shipping point acceptance final”. Section 48.24, sub- 
paragraph (m) of the Regulations, issued pursuant to the provisions 
of the Perishable Agricultural Commodities Act, defines this term as 
follows: “‘F. 0. b. acceptance final’ means that the buyer accepts the 
produce f. o. b. cars at shipping point without recourse.” While it 
may be argued that the buyer “accepted” the cantaloups at shipping 
point, because the acceptance final term was used, it should be noted 
that the Statute also requires actual receipt of the goods by the buyer. 
Actual receipt means the taking of physical possession or the exercise 
of dominion over the shipment. The only action taken by respondent 
with respect to the car upon its arrivalat * * * was the ordering 
of a Federal inspection thereof. The mere inspection of a car, whether 
made personally by the buyer or at his order, does not constitute taking 
possession. Accordingly, there was no actual receipt of the car by 
the buyer and the Statute remains unsatisfied. 

It is concluded that the alleged contract falls within the scope of 
the Statute of Frauds, that its requirements have not been satisfied, 
and that the contract is not enforceable. This makes it unnecessary 
to comment upon the other defenses raised by respondent. The com- 
plaint should be dismissed. 

ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(A. D. 2163) 
PACA Doce. No. 4987.* Decided July 19, 1949. 


Dismissal—Petition for Reconsideration 


Petition for reconsideration dismissed where no error found in order dismissing 
complaint. 
Mr. Warren S. Earhart, of Kansas City, Missouri, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
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ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seq.), 
an order was issued on May 13, 1949, dismissing the complaint. On 
May 27, 1949, and within the time prescribed by the rules of practice 
(7 CFR 46.24), complainant filed a petition for reconsideration. 

Complainant contends that the order in question is in error both 
as to the measure of damages and the proof of damages. After care- 
ful consideration of complainant’s arguments it is concluded that the 
order of May 13, 1949, is correct on both points. 

_ The suggestion in complainant’s petition that we are “unwilling 
to accept opinions of produce dealers as expert opinions establishing 
the facts” indicates a failure to recognize the thought attempted to 
be conveyed. The situation was that a produce dealer testified as to 
the value the tomatoes would have had if they had met four condi- 
tions, two of which were regarded as not required under the contract. 
In stating, concerning this testimony, “even if we were to accept his 
[the produce dealer’s] opinion as controlling in this case,” there was 
no intention to discredit the witness, or to place his opinion in any 
other than its proper perspective. The testimony of one witness is 
not necessarily controlling in a matter of this kind. “Controlling” 


is the key word. We were saying merely that the opinion of the 
witness, which was the only evidence on the point, ¢f treated as con- 
trolling, would still leave us in the position of being unable to ascer- 
tain complainant’s damages. 

Complainant’s petition for reconsideration is dismissed without 
making prior service on respondent. Copies of this order shall be 
served upon the parties. 


(A. D. 2164) 


Harry Tourkisu v. ScHMeEIzeER & GarRELIcK. PACA Doc. No. 5097. 
Decided July 21, 1949. 


Failure to Account—Principal and Agent—Evidence Failing to Show Breach 
of Duty by Purchasing Agent 


Where complainant-agent purchased tomatoes and advanced the price to seller 
at the request of respondent, his principal, but the latter contended that 
respondent failed to give notice of the purchase to it, and on the following 
day respondent refused to accept the tomatoes, alleging that they were not 
of fancy quality as ordered, held, in this action by complainant for loss sus- 
tained by him on the resale of the tomatoes, plus a brokerage fee, that the 
tomatoes were of fancy quality when purchased by complainant and that 
there was no understanding that complainant would notify respondent of 
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the purchase and, therefore, complainant is entitled to an award of repara- 
tion for the loss sustained by him, plus brokerage fee.* 

Mr. Harry Turkish, of Brooklyn, New York, complainant pro se. Schmeizer & 
Garelick, of Brooklyn, New York, respondent pro se. Mr. John F. McCarty 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a ez seq.). 
An informal complaint was filed June 17, 1948, and a formal complaint 
was filed December 1, 1948. It is alleged that, at the request of re- 
spondent, complainant purchased and paid for 40 lugs of tomatoes at 
the New York Fruit Auction Corporation. Complainant alleges 
further that respondent refused to take delivery of the tomatoes or 
to pay complainant the purchase price advanced plus brokerage, and 
that complainant was compelled to re-sell the tomatoes for less than 
the purchase price. Reparation is requested for this loss and brok- 
erage, or a total amount of $66. 

A copy of the formal complaint and a copy of the report of investi- 
gation made by the Department were served upon respondent on 
February 8, 1949. A copy of the report of investigation was served 
upon complainant on the same day. 

Respondent filed an answer on March 1, 1949, alleging that it in- 
structed complainant to purchase 40 lugs of fancy tomatoes and that 
the tomatoes purchased were of such poor quality that it was justified 
in rejecting them. 

Since the amount in controversy is less than $500 this proceeding is 
conducted under the shortened method of procedure in accordance 
with section 47.20 of the rules of practice (7 CFR 47.20). Com- 
plainant filed an opening statement of facts on March 16, 1949. Re- 
spondent filed an answering statement on May 26, 1949, and com- 
plainant filed a reply thereto on June 9, 1949. 


FINDINGS OF FACT 


1. Complainant, Harry Turkish, is an individual whose address is 
415 Lefferts Avenue, Brooklyn, New York. 

2. Respondent, Schmeizer and Garelick, is a partnership composed 
of Irving Schmeizer and Barney Garelick, whose address is 780 Wash- 
ington Avenue, Brooklyn, New York. At the time of the transaction 
complained of herein respondent was licensed under the act. 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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3. On April 29, 1948, complainant, acting as a buying broker pur- 
suant to instructions from respondent, purchased from the New 
York Fruit Auction Corporation, in the course of interstate com- 
merce, 40 lugs of fancy tomatoes at $2.75 per lug. In addition to 
the purchase price there was a service charge of 6 cents per lug and 
complainant’s brokerage of 10 cents per lug, or a total amount of 
$116.40. 

4. The tomatoes purchased by complainant for respondent’s account 
were a portion of the tomatoes contained in PFE 51002. This carload 
containing 910 lugs originated in Naranjo Sin, Mexico. 

5. On April 30, 1948, respondent refused to accept delivery of the 
tomatoes, chaivaing they were of poor quality. 

6. Complainant resold the tomatoes to various purchasers for net 
proceeds of $50.40, which was $66 less than the amount agreed to 
be paid complainant by respondent for the tomatoes. Respondent has 
failed and refused to account to complainant for this amount. 

7. The formal complaint was filed on December 1, 1948, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant acted as agent for respondent in purchasing the toma- 
toes on April 29, 1948. It appears to have been the understanding 
of the parties that the tomatoes should be of fancy quality. Respond- 
ent alleges in its answer that the tomatoes purchased by complainant 
were not of a quality suitable for the retail trade on April 30, 1948, 
when respondent first inspected the tomatoes. More specifically, re- 
spondent stated in a letter to the Department dated July 13, 1948, 
a copy of which is contained in the report of investigation, that the 
tomatoes “were all color, soft and wrinkled.” Complainant states in 
his opening statement of facts that, in his opinion, the tomatoes were 
of fancy quality at the time of purchase. In addition, complainant 
stated that on April 29, 1948, he sold tomatoes from the same car to 
two other purchasers and no complaints were received from them 
concerning the tomatoes. The affidavit of one of the purchasers is 
attached to the opening statement and it is stated therein that the 
tomatoes “had a little color and were a very good quality. I paid 
the New York Fruit Auction Co. in full.” On the basis of the evi- 
dence submitted by the parties, it is concluded that the tomatoes pur- 
chased by complainant had the appearance of fancy quality at the 
time of purchase. 

In respondent’s letter of July 13, 1948, previously referred to, re- 
spondent states that complainant failed to notify respondent of the 
purchase and that the tomatoes remained on the dock for more than 
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24 hours. Respondent states further that it was unaware of the pur- 
chase until the following day when complainant delivered the toma- 
toes by his truckman. The implication is that the condition of the 
tomatoes on April 30, 1948, was due to complainant’s negligence. 
In the answer, respondent related the manner in which complainant 
usually handled purchases for respondent as follows: “* * * Mr. 
Turkish would make it his business to find Mr. Garelick and notify 
him whether or not tomatoes were purchased for our account. Our 
truck was parked on Harrison near Washington Sts. until the time 
Mr. Garelick left the market, usually between 6 and 7 a. m. Mr. 
Turkish was aware of this and used this knowledge on most occasions 
to notify Mr. Garelick of the purchase of tomatoes by meeting him 
at the truck. Very rarely did our Mr. Garelick go to the dock to 
find out from Mr. Turkish what he had bought for us. In other 
words, Mr. Turkish made it his business at all times to notify us 
specifically when he had bought tomatoes for our account.” 

Complainant avers in its opening statement that the truck driver 
who delivered the tomatoes to respondent on April 30, 1948, did so 
at the order of respondent and the driver had never been employed 
by complainant. An affidavit of the driver supports complainant’s 
position. Complainant denies, in effect, the practice of giving notice 
of purchase as stated by respondent and states that Mr. Garelick 
“always came back for the lot number himself or sent his driver for 
them.” The affidavit of Mr. Max Agen, who owns a produce store in 

3rooklyn, New York, bears out complainant’s position on this point. 
It appears that it was through Agen that complainant actually re- 
ceived his instructions from Garelick to purchase 40 lugs of tomatoes, 
According to Agen, Garelick said he would “be there later to see Mr. 
Turkish to get the Lot number.” From this and other statements, 
the inference is that Garelick would go to the dock after the purchases 
had been made by complainant for the purpose of finding out the 
lots actually purchased. In our opinion, the evidence does not estab- 
lish that complainant failed to perform any specification or duty, 
express or implied, arising out of the undertaking for the account of 
respondent. 

The total amount which respondent obligated itself to pay to com- 
plainant was $116.40. From this should be deducted the net resale pro- 
ceeds of $50.40. The difference between these amounts is $66, which is 
due complainant from respondent. The failure of respondent to ac- 
count and make full payment promptly was a violation of section 2 
of the act. Reparation should be awarded complainant for $66. The 
facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant as reparation $66, with interest thereon at 5 percent per 
annum from May 1, 1948, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2165) 


D. L. P1azza Company v. SARNOFF & Son. PACA Doc. No. 5118. De- 
cided July 27, 1949. 


Breach of Contract—Failure to Divert Rolling Carload of Celery 


Where complainant purchased a rolling carload of celery from respondent re- 
questing that it be diverted to Kansas City, Missouri, but respondent failed 
to divert the carload and it arrived in Chicago causing a loss to complainant, 
held, respondent’s failure to divert the carload was a breach of the contract, 
and in violation of the act, for which reparation should be awarded 
complainant.* 


D. L. Piazza Company, of Minneapolis, Minnesota, complainant pro se. Sarnoff 
é Son, of Los Angeles, California, respondent pro se. Mr. EH. D. Mulwille, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.). 
An informal complaint was filed December 1, 1947, and a formal com- 
plaint was filed March 21, 1949. The complaint alleges that on or 
about June 16, 1947, complainant purchased from respondent one car- 
load of celery, namely, SFRD 5163, shipped from California on June 
11, 1947, at the agreed price of $4.75 per crate, f. o. b. shipping point, 
plus top ice of $60, and this car, under the conditions of purchase, was 
to be diverted to complainant at Kansas City, Missouri; that respond- 
ent failed to divert the carload to Kansas City; that it arrived at 
Chicago June 19, 1947; and that respondent’s failure to divert re- 
sulted in a loss to complainant of $445.88, no part of which has been 
paid by respondent. A copy of the report of investigation was served 
upon the complainant April 7, 1949. On April 9, 1949, copies of the 
report of investigation and the formal complaint was served upon 
the respondent. 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Respondent filed an answer April 26, 1949, denying that the carload 
was to be diverted to complainant at Kansas City ; that the wire sent to 
complainant by respondent stating that the car had been diverted was 
“unfortunately worded” and that the loss suffered by complainant was 
due to falling markets, and that if the car had been stopped in Kansas 
City, complainant would have suffered a heavier loss. 

Since the amount involved does not exceed $500, the issues are de- 
cided under the shortened procedure provided for in section 47.20 of 
the amended rules of practice (7 CFR 47.20). Complainant filed an 
opening statement of facts and a statement in reply. Respondent filed 
an answering statement of facts. 


FINDINGS OF FACT 


1 Complainant is a partnership composed of David L. Piazza, 
Samuel L. Piazza, and Providence Piazza, doing business as D. L. 
Piazza Company, whose post office address is Minneapolis, Minnesota. 

2. Respondent is an individual, Samuel Sarnoff, doing business as 
Sarnoff & Son, whose post office address is 1220 Produce Rd., Los 
Angeles, California. At the time of the transaction complained of 
herein, respondent was licensed under the act. 

3. On or about June 16, 1947, in the course of interstate commerce, 
complainant contracted to purchase from respondent a carload of 
celery in car SFRD 5163, shipped from California on June 11, 1947, 
at $4.75 per crate f. o. b. shipping point plus top ice of $60. 

4, Complainant requested that car SFRD 5163 be diverted to it at 
Kansas City, Missouri, and respondent wired June 16, 1947, that the 
car had been diverted to complainant at Kansas City. 

5. Complainant airmailed the agreed purchase price of $2,686.75 
to respondent on June 16, 1947, 

6. Car SFRD 5163 was not ordered diverted by respondent to 
Kansas City, but arrived in Chicago June 19, 1947. The celery was 
sold in Chicago at the prevailing average price on June 26 for net pro- 
ceeds of $2,113.68. Complainant collected $127.19 on a freight claim 
based on delay in transit. The difference between the return and the 
agreed purchase price is $445.88. 

7. The value of the celery at Kansas City during the said period 
based on the average price as evidenced by market reports of the 
United States Department of Agriculture would have been approxi- 
mately $3900 which would not only have saved the complainant from 
a loss but would also have returned the complainant a profit. The 
same was true of Minneapolis, Minnesota, which complainant men- 
tioned as a possible outlet for the celery. 


848928—49-_-4 
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8. The complainant is not requesting damages based on the loss of 
profit but merely asking to be reimbursed for its actual financial loss 
of $445.88, no part of which has been paid by the respondent. 

9. Informal complaint was filed December 1, 1947, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The contract was made by telephone and confirmed by respondent’s 
wire in which respondent stated that the carload was diverted and 
the following day respondent wired that the carload was diverted 
to complainant at Kansas City on June 16, 1947. According to rules 
promulgated by the Interstate Commerce Commission (Embargo Bul- 
letin No. 8) a change in the name of the consignee without a change 
in routing or destination is not a diversion. As these rules are famil- 
iar to the trade, the clear import of the wire would be that the carload 
was destined for Kansas City. The respondent called this, however, 
“unfortunate wording” as a change of consignee was all that was 
intended. The report of investigation indicates that respondent 
admitted that he received instructions to divert the shipment to com- 
plainant at Kansas City and that he instructed the Railroad to make 
the diversion, and respondent claimed that if the car went to Chicago, 
it was the fault of the Railroad. The diversion order given to the 
Railroad dated June 16, 1947, and signed by respondent changed the 
consignee from respondent to complainant but retained Chicago as 
the destination. In respondent’s answering statement of facts, he 
claims that failure to make the diversion should be excused as an error. 

It thus appears that the diversion to complainant at Kansas City 
was part of the contract, and that respondent breached the contract by 
failing to make such diversion. The remaining problem is whether 
such breach resulted in damages to the complainant and if so, in what 
amount. 

The complainant claimed that its damages should be the difference 
between the purchase price paid respondent and the amount realized 
on the sale in Chicago. The respondent claims the loss was due to a 
falling market. The railroad made payment for one day’s delay due to 
the declining market. These references are to the Chicago market 
and no evidence has been submitted by either party to show the value 
of celery in Kansas City, Missouri, at that time. Upon referring to the 
market reports of the Department, we find that the price in Chicago for 
California Pascal celery, the type shipped, declined from June 16 to 
June 26, whereas the markets in Kansas City and Minneapolis, the 
latter being the market to which the complainant indicated the ship- 
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ment.was intended, remained steady, with celery selling at an average 
of $2.25 per crate higher than the contract purchase price. Thus the 
breach of the contract was material and directly attributed to the loss 
suffered by the complainant. 

Had the contract been complied with, and the celery shipped to 
Kansas City and sold there, or in the intended market, Minneapolis, 
there would have been no loss and complainant could have realized a 
profit. As it was, due to the declining market in Chicago, a loss 
resulted. The complainant is not asking for damages based on the 
profit that might have been made in Kansas City, or Minneapolis, but 
is asking to be reimbursed for the loss occasioned by the breach of 
contract which forced the complainant into a declining market. 

We conclude that the failure of the respondent to divert the car- 
load of celery to Kansas City was a breach of the contract and in vio- 
lation of section 2 of the act. We conclude further that complainant 
was damaged in the amount of $445.88 as a result of the breach. Com- 
plainant should be awarded reparation in the amount of $445.88, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $445.88, with interest thereon at the 
rate of 5 percent per annum from August 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2166) 


Simons AND Frencu Company, Inc., v. M. K. Propuce. PACA Doc. 
No. 5111. Decided July 27, 1949. 


Failure to Accept and to Pay—Evidence—Suitable Shipping Condition— 
Damages 


In an f. o. b. sale of grapes where transportation service and conditions were 
normal and where the grapes, upon arrival at destination, averaged 8 percent 
wet berries, held, such condition of the grapes is not sufficient to warrant 
the conclusion that the grapes were not in suitable shipping condition upon 
delivery to the carrier at shipping point, and the failure of respondent to ac- 
cept and to pay for the carload of grapes entitles complainant to an award of 
reparation in the amount of the difference between the contract purchase 
price of the grapes and the amount realized by complainant upon their resale.* 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Simons and French Company, Inc., of Sacramento, California, complainant pro se. 
The M-K Produce Company, of Youngstown, Ohio, respondent pro se. Mr. 
John F. McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.), 
instituted by the complainant against the respondent alleging the rejec- 
tion without reasonable cause of a carload of U. S. No. 1 Lodi Tokay 
grapes which respondent contracted to purchase on October 7, 1948. 
Complainant alleges that it was damaged in the amount of $482.24, 
which is the difference between the contract purchase price and the 
net proceeds of a resale of the shipment. Copies of the formal com- 
plaint and the report of investigation were served upon respondent on 
March 25, 1949. A copy of the report of investigation was served 
upon the complainant on March 28, 1949. 

Since the damages alleged are less than $500, the proceeding is being 
disposed of under the shortened procedure provided for in the rules 
of practice (7 CFR 47.20). Complainant’s opening statement was 
filed on April 21, 1949. Respondent’s answering statement was filed 
on May 17, 1949, and complainant’s statement in reply was filed on 
May 31, 1949. 

FINDINGS OF FACT 


1. Complainant, Simons and French Company, Inc., is a corpora- 
tion with offices in New York and California. 

2. Respondent, M. K. Produce, is a corporation, the address of 
which is 94 Pyatt Street, Youngstown, Ohio. At the time of the 
transaction involved in this proceeding, respondent was licensed under 
the act. 

3. On October 7, 1948, in the course of interstate commerce com- 
plainant, by contract in writing, sold to respondent one carload of 
“Gold Crest” U. S. No. 1 Lodi Tokay grapes containing 1,120 lugs 
at the agreed price of $1.25 per lug plus $25 precooling, or for a total 
price of $1,425, f. o. b. shipping point Kettleman, California. 

4. On October 7, 1948, complainant shipped from loading point in 
the State of California to respondent at Youngstown, Ohio, the kind, 
quantity, brand, and quality of grapes called for in the contract in 
car SFRD 4301. 

5. Upon arrival of the grapes at Youngstown, respondent refused 
to accept them on the ground that the car contained too many wet 
and shattered grapes. Complainant immediately diverted the ship- 
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ment to Philadelphia for a resale, which netted the complainant the 
sum of $942.76. 

6. The grapes contained in car SFRD 4301 were officially inspected 
while they were being loaded. The inspection certificate reads in 
part as follows: 

“Quality and condition: Grapes mature, in most lugs fairly well colored, in 
many lugs well colored. Berries firm and firmly attached. Stems fresh. No 
decay. Defects within grade tolerance. 

“Grade: U. S. No. 1 table. Meets Canadian import requirements.” 

7. Car SFRD 4301 was officially inspected after arrival at Youngs- 
town, Ohio, on October 16, 1948. The inspection certificate reads 
in part as follows: 

“Condition of load and containers: Through load. 8 layers, 5 rows, crosswise 
of car. Center bracing intact. Vertical strips each side center row and adjacent 
sides of car at ends of lugs. 12 stacks in I end of car are loose. 1 lug in top 
layer is side cut. Some lugs are wet. 

Temperature of product: Doorway, top 38 degrees F., bottom 38 degrees F. 

Condition of pack: Generally fairly well to well filled. Stems up. 

Size: Berries and bunches, small to large, mostly medium; fairly compact 


to compact. 
Quality: Mature, generally fairly sweet to sweet, fairly well to well colored. 


Practically no grade defects. 

Condition: Berries generally firm. Generally firmly attached to capstems. 
From 1 to 15% average approximately 5% shattered or shatter readily. Stems 
green to turning brown. In some lugs from 1 to 6% wet berries, in some from 
16 to 50%, in most lugs none, average approximately 8% wet berries. Less than 


1% of 1% decay. 
Grade: Now fails to grade U. S. No. 1, Table, only account wet berries. 
Remarks: Inspection and certificate restricted to product in upper 2 layers 


of load.” 
8. The formal complaint was filed on March 10, 1949, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute regarding the terms of the contract involved 
in this proceeding, which is set forth in full in Finding of Fact 3. 
Both parties admit that the grapes arrived at Youngstown in a de- 
teriorated condition ; but complainant contends that such deterioration 
was due to transit injury and not due to any inherent defect in the 
grapes, while respondent contends that the deterioration was due 
either to improper loading at the shipping point or resulted from the 
fact that not all of the grapes that were loaded in the car were U. S. 
No. 1 grade. 

In an f. o. b. sale the shipper is required to deliver produce to the 
carrier in suitable shipping condition, that is, in a condition which, 
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if the shipment is handled under normal transportation service and 
conditions, will assure delivery without abnormal deterioration at the 
destination specified in the contract. The evidence in this proceeding 
indicates that transportation service and conditions were normal, so 
the issue is whether the deterioration of the grapes upon arrival at 
Youngstown, Ohio, was abnormal. The only evidence of the con- 
dition of the grapes upon arrival is contained in the Federal inspec- 
tion certificate quoted in Finding of Fact 7. According to that cer- 
tificate, the shipment averaged only 8 percent wet berries, which fact, 
together with the other facts certified to by the inspector, is not 
sufficient to warrant the conclusion that this car of grapes was not 
in suitable shipping condition. 

The failure of respondent to accept and to pay for the carload of 
grapes was a violation of section 2 of the act, as a result of which com- 
plainant is entitled to reparation in the amount of $482.24, the differ- 
ence between the contract purchase price of the grapes and the amount 
realized by complainant upon the resale. Complainant should be 
awarded reparation in the amount of $482.24, with interest, and the 


facts should be published. 
ORDER 


Within thirty days from the date of this decision, respondent shall 
pay to complainant as reparation $482.24, with interest thereon at 
the rate of 5 percent per annum from November 1, 1948, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2167) 


THE CINCINNATI Fruit AND Propuce Crepir AssociaTIon v. V. L. Pet- 
pHreY. PACA Doc. No. 5141. Decided July 27, 1949. 


Failure to Pay Purchase Price—Default 


Where it is alleged that respondent has failed to pay the purchase price for 
certain commodities purchased from various merchants, and where re- 
spondent failed to file an answer to the complaint, it is held, that respondent’s 
failure to file an answer constitutes an admission of the facts alleged in 
the complaint, and respondent’s failure to pay the amount of the agreed 
purchase price is a violation of the act for which reparation should be 
awarded to complainant.* 


The Cincinnati Fruit and Produce Credit Association, of Cincinnati, Ohio, com- 
plainant pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Hd. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.), 
instituted by the complainant against the respondent alleging failure 
to pay the purchase price for certain produce bought from various 
Cincinnati merchants in December 1948. A copy of the report of in- 
vestigation was served upon complainant by registered mail on May 
25, 1949. Copies of the formal complaint and the report of investiga- 
tion were served in like manner upon respondent on May 26, 1949. 

At the time of service of the complaint respondent was notified in 
writing that an answer to the complaint should be filed within 20 days 
after receipt of such notice and that, in accordance with § 47.8 (c) of 
the rules of practice, failure to file an answer would constitute an 
admission of the facts alleged in the complaint. The respondent has 
failed to answer the complaint and this proceeding is disposed of on 
the basis of such default. 


FINDINGS OF FACT 


1. Complainant, The Cincinnati Fruit and Produce Credit Associa- 
tion, is a corporation whose post office address is 27 West Front Street, 
Cincinnati 2, Ohio. Complainant is the assignee in interest of the 
several claims of Cincinnati merchants involved in this proceeding. 

2. Respondent, V. L. Pelphrey, is an individual whose post office 
address is Paintsville, Kentucky. At the time of the transactions here 
involved respondent was licensed under the act. 

3. On or about December 13, 16, and 20, 1948, in the course of inter- 
state commerce, complainant’s assignors, Sansone-Pamisano Co., M. 
Degaro Company, Louis Meyer Company, Inc., Dickhaus, Momberg 
& Co., Bender, Streibig & Co., James Pearl, and Caladrone Bros., all 
of Cincinnati, Ohio, by oral contracts sold to respondent produce in- 
cluding apples, sweet potatoes, celery, pears, oranges, tangerines, cab- 
bage, cauliflower, lettuce, onions, kale, grapes, tomatoes, etc., at various 
prices, totaling $1,902.85, agreed upon between the parties, f. o. b. 
Cincinnati, Ohio. 

4, On the day when the various commodities were purchased, the 
produce was loaded onto a truck owned by the respondent and was 
accepted in compliance with the terms of the contract of purchase 
and sale. 

5. The total sum of the several claims assigned to complainant is 
$1,902.85. Respondent has failed to pay complainant or its assignors 
any part of that amount. 

6. The formal complaint was filed on May 2, 1949, which was within 
nine months from the time the cause of action herein accrued. 
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CONCLUSIONS 


























Respondent’s failure to file an answer to the complaint in this cause 
constitutes an admission of the facts alleged in the complaint, as pro- 
vided for in the rules of practice (7 CFR 47.8 (c)). 

The facts thus admitted are that the respondent purchased from 
complainant’s assignors produce for the total agreed price of $1,902.85 ; 
that the complainant, or its assignors, delivered the commodities in 
accordance with the terms of the contract; that respondent accepted 
the produce; and that he has failed to pay any part of the purchase 
price. 

There is attached to the report of investigation a letter to the De- 
partment from the respondent in which he states that since making the 
purchases he “has lost everything” he had and that he no longer is 
in the produce business. Respondent freely admitted the indebtedness 
complained of and indicated that he expected to pay all of the accounts 
as soon as he was able to do so. 

The failure of the respondent to pay the agreed purchase prices 
for the various commodities is a violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of $1,902.85, 
with interest, and the facts should be published. 


lo. a -- ee ee. ae ee a ee 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 

to complainant, as reparation, $1,902.85, with interest thereon at the 

rate of 5 percent per annum from December 20, 1948, until paid. | 
The facts and circumstances as set forth herein shall be published. | ¢ 
Copies hereof shall be served upon the parties. i 


(A. D. 2168) ;% 
PACA Doc. No. 4932.* Decided July 27, 1949. 


Dismissal—Settlement Between Parties 


Where the record shows that complainant has accepted in full settlement a 
payment received from a creditor’s committee to which the assets of respond- 
ent-firm have been transferred, and where complainant has authorized dis- 
missal of the-complaint, the complaint is dismissed. Gi 


Complainant pro se. Respondent pro se. Mrs. Ilene M. Crigler, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
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ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
A complaint was filed on February 17, 1948, in which it was alleged 
that, pursuant to agreement of the parties, complainant diverted 5 
carloads of oranges and 2 carloads of grapes to respondent to be sold 
on commission by the latter. It was further alleged that respondent 
accepted and sold the produce but failed and refused to render account 
sales or to pay complainant the net proceeds of such sales amounting 
to $10,481.38. 

Respondent filed an answer in the proceeding in which it was stated 
that funds of the corporation had been embezzled and respondent was 
no longer in business. The record shows that assets of the corpora- 
tion were transferred to a trust fund to be controlled by a creditor’s 
committee. Complainant thereafter received from the creditor’s 
committee a portion of the amount due on its claim against respondent, 
which amount has been accepted by complainant in full settlement of 
its claim. On July 18, 1949, there was received by the Department 
an authorization from complainant to dismiss the complaint in this 
proceeding. The complaint, therefore, should be and is hereby 
dismissed. 

Copies hereof shall be served upon the parties. 


(A. D. 2169) 


Growers Propuce Distrisutors v. A. Bettock & Sons. PACA Doc. 
No. 5146. Decided July 28, 1949. 


Failure to Pay Purchase Price—Default 


Where it is alleged that respondent accepted but failed to pay the purchase price 
for one carload of potatoes, and rejected three other carloads, purchased 
from complainant, and where respondent failed to file an answer to the 
complaint, held, that respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint and a waiver of oral hearing, 
and respondent’s failure to pay the amount of the agreed purchase price 
for the car accepted, and the loss sustained on resale of three cars rejected, 
is a violation of the act, for which reparation should be awarded complain- 
ant in the amount of the loss sustained by it.* 


Growers Produce Distributors, of Shafter, California, complainant pro se. Mr. 
E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 





*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
An informal complaint was received on June 24, 1948. A formal com- 
plaint was filed April 1, 1949, alleging failure on the part of respondent 
to pay the purchase price for 4 carloads of potatoes bought from the 
complainant during the period from May 24, 1948, to June 11, 1948. 
It is alleged that one carload of potatoes was accepted by respondent 
and the other three were improperly rejected. A copy of the report of 
investigation was served on the complainant May 4, 1949. Copies of 
the report of investigation and the formal complaint were served per- 
sonally on the respondent-partner, Harry Bellock, on June 9, 1949. 

At the time of service of the complaint, respondent was notified that 
an answer should be filed within 20 days thereafter, and that in accord- 
ance with section 47.8 (c) of the rules of practice, failure to file an 
answer would constitute an admission of the facts alleged in the com- 
plaint. The respondent has failed to file an answer and this proceed- 
ing is being disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is an individual, Louis Dentoni, Jr., doing business 
as Growers Produce Distributors, whose post office address is P. O. 
Box 296, Shafter, California. 

2. Respondent, A. Bellock & Sons, is a partnership consisting of 
Mary Bellock, 2730 Sturtevant, Detroit, Michigan; Herman Bellock, 
2634 Glendale, Detroit, Michigan; and Harry Bellock, Fort & North- 
line, Detroit 25, Michigan. At the time of the transaction complained 
of herein, respondent was licensed under the act. The license was 
allowed to terminate September 25, 1948. 

3. On or about May 24, June 6, 10 and 11, 1948, complainant sold 
to respondent 4 carloads of U. S. No. 1, Size A, White Rose potatoes, 
f. o. b. acceptance final, at the agreed purchase price of $3,888. 

4. In accordance with the terms of the contract, complainant shipped 
from Shafter, California, 4 carloads of U. S. No. 1, Size A, White Rose 
potatoes, in cars SFRD 23807, NBC 8077, MDT 19270, and PFE 43387, 
to the respondent in Detroit, Michigan. 

5. The respondent accepted one carload, SFRD 23807, but rejected 
the other three. 

6. Complainant resold the three carloads rejected for $2,345.15, or for 
$534.85 less than the contract price. No part of the $534.85 loss, or 
the contract price of $1,008 on car SFRD 23807, has been paid by the 
respondent. 
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7. Informal complaint was filed June 24, 1948, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint and waiver 
of oral hearing as provided for in the rules of practice (7 CFR 
47.8 (c)). 

The facts thus admited are that the respondent purchased from the 
complainant 4 carloads of potatoes f. o. b. acceptance final at the agreed 
purchase price of $3,888; that the complainant tendered delivery of 
the commodity in accordance with the terms of the contract ; and that 
respondent accepted one carload but rejected the other three carloads 
and has failed to make any payment to complainant on account of the 
transaction. The failure of the respondent to pay the purchase price 
of $1,008 for the carload of potatoes accepted is in violation of section 2 
of the act. In addition, respondent’s rejection of the other three car- 
loads was without reasonable cause and in violation of section 2 of the 
act. Complainant promptly and properly resold the potatoes in these 
three cars, but in so doing sustained a loss of $534.85. Complainant 
should be awarded reparation for $1,008 plus $534.85, or a total of 
$1,542.85, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,542.85, with interest thereon at the 
rate of 5 percent per annum from July 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2170) 


JARSON & ZERRILLI Company v. L. L. JOHNSON AND WALTER S. SHIELDS, 
PACA Doc. No. 5143. Decided July 28, 1949. 


Failure to Pay Share of Loss on Joint Venture—Default 


Where respondents and complainant entered into a joint account venture whereby 
complainant purchased cucumbers from respondents, and it was agreed that 
respondents and complainant should share equally in the profit and loss, 
and a loss was sustained on the resale of the produce by complainant, but 
respondents failed to reimburse complainant for their share of the loss, and 
failed to file an answer to the complaint, held, the respondent’s failure to file 
an answer constitutes an admission of the facts alleged in the complaint 
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and their failure to pay complainant an equal share of the loss entitles com- 
plainant to an award of reparation in the amount of the share of the loss sus- 
tained by respondents on the joint venture.* 


Mr. George Bashara, of Detroit, Michigan, for complainant. Mr. EH. D. Mulville, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1980, as amended (7 U. S. C. 1946 ed. 499a e¢ seq.). 
An informal complaint was filed on January 12, 1948. A formal com- 
plaint was filed on March 15, 1949, alleging failure on the part of the 
respondents to pay their share of the losses in a joint account venture 
with the complainant, whereby respondents shipped seven carloads of 
cucumbers from Florida to the complainant in Detroit, Michigan, dur- 
ing the period from about November 1 to November 20, 1947. A copy 
of the report of investigation was served on the complainant May 11, 
1949. Copies of the report of investigation and the formal complaint 
were served on the respondent, Walter S. Shields, May 11, 1949, and 
on respondent L. L. Johnson, May 18, 1949. 

At the time of the service of the formal complaint, respondents were 
notified in writing that an answer should be filed within 20 days there- 
after and that in accordance with section 47.8 (c) of the rules of 
practice, failure to file an answer would constitute an admission of 
the facts alleged in the complaint. The respondents have failed to 
file an answer and this proceeding is being disposed of on the basis 
of such default. 

FINDINGS OF FACT 


1. Complainant, Jarson & Zerrilli Company, is a partnership con- 
sisting of Carl A. Jarson, Joseph Zerrilli, and William Tocco, whose 
address is 7201 West Fort Street, Detroit, Michigan. 

2. Respondents are individuals, L. L. Johnson and Walter S. Shields, 
each of whose address is Wauchula, Florida. This action is brought 
against them individually and as partners. At the time of the trans- 
action complained of herein, each respondent was licensed under 
the act. 

3. During October 1947, complainant and respondents entered into 
a joint account agreement. Under the terms of this agreement, re- 
spondents as partners, were to purchase and ship to complainant car- 
loads of cucumbers; complainant was to reimburse respondents for the 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—EHd. 
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costs and was to sell the cucumbers; and the parties agreed to share 
equally the profits or losses. which might, result from the sale of the 
cucumbers. 

4, In accordance with the terms of the contract, respondents shipped 
the following carloads of cucumbers from Florida to the complainant 
in Michigan : PFE 73794, November 1, 1947; MDT 6351, November 3, 
1947; PFE 40629, November 6, 1947; PFE 45792, November 8, 1947; 
ART 23870, November 12, 1947; SFRD 7002, November 20, 1947; and 
I. C. 58251, November 20, 1947. Complainant reimbursed respond- 
ents in full for the cost of the cucumbers. 

5. The handling of the cucumbers resulted in a loss to the complain- 
ant. Respondents paid Complainant one-half of the loss sustained on 
the first two shipments. The loss on the remaining five carloads was 
$8,994.24. Complainant collected $3,697.58 on freight claims based on 
damage in transit which reduced the loss to the complainant to 
$5,296.66. Complainant furnished respondents complete accountings 
showing that respondents’ share of the losses amounted to $2,648.33. 
No part of said loss has been paid by respondents. 

6. Informal complaint was filed January 12, 1948, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondents to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint as pro- 
vided for in the rules of practice (7 CFR 47.8 (c) ). 

The facts thus admitted are that complainant and respondents en- 
tered into a joint account agreement to purchase and sell, in interstate 
commerce, cucumbers, and share equally in the profit or loss. The 
contract resulted in a deficit of $5,296.66, and respondents’ share 
thereof was $2,648.33. Failure of respondents to pay their share of 
the loss is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $2,648.33, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondents shall pay 
to complainant, as reparation, $2,648.33, with interest thereon at the 
rate of 5 percent per annum from January 1, 1948, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served on the parties. 
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(A. D. 2171) 









Martuccr & Company, Inc. v. AMERICAN VEGETABLE Growers. PACA 
Doc. No. 5140. Decided July 28, 1949. 



































Failure to Pay—Default ] 


Where complainant advanced money to respondent and the latter agreed to 
ship thirty carloads of melons but only shipped thirteen carloads to com- 
plainant and failed to return the difference between the advance payments 
and the sum realized on the sale of the thirteen carloads, and respondent 
failed to file an answer to the complaint, held, that respondent’s failure to 
file an answer constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and its failure to pay the amount due 
under the contract entitles complainant to an award of reparation in the 
amount of the difference between the advance payments and the sum V 
realized on the sale.* 


eo m= KY 


Messrs. Bernstein, Weiss, Tomson, Hammer & Parter, of New York, New York, f 
for complainant. Mr. John F. McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer n 
PRELIMINARY STATEMENT ¢ 


This is a reparation proceeding under the Perishable Agricultural | 5 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a 
et seg. A formal complaint was received December 3, 1948, alleging | ¥ 
that respondent contracted to ship 30 cars of melons to complainant; 
that complainant advanced $10,000 on the contract and later ad- 
vanced respondent an additional $500; that respondent shipped only 
15 cars of melons which sold for net proceeds of $8,368.66, and has | © 
failed to ship the remaining 17 cars called for in the contract; and 
that respondent has not reimbursed complainant for the difference | * 
between the sale proceeds of $8,368.66 and the advances of $10,500, 
or $2,131.34. A copy of the report of investigation was served upon | “ 
the complainant May 18, 1949. Copies of the report of investigation | “ 
and the formal complaint were served upon the respondent May 26, f P 
1949. h 
At the time of service of the complaint respondent was notified in 
writing that an answer to the complaint should be filed within 20 } * 
days thereafter and that in accordance with section 47.8 (c) of the f V 
rules of practice, failure to file an answer would constitute an ad- } '* 





mission of the facts alleged in the complaint. The respondent has st 
failed to file an answer and this proceeding is being disposed of on 
the basis of such default. 

to 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant, Martucci & Company, Inc., is a corporation whose 
address is 13 Bronx Terminal Market, Bronx, New York. 

2. Respondent is an individual, Leonard R. Wernikoff, doing busi- 
ness as American Vegetable Growers, whose address is 615 North 
Central Avenue, Phoenix, Arizona. At the time of the transaction 
complained of herein, respondent was licensed under the act. 

3. Respondent and complainant entered into a contract on March 
29, 1948, whereby respondent agreed to ship from Arizona to com- 
plainant in New York 15 cars of cantaloups and 15 cars of honeydews 
and complainant agreed to advance respondent $10,000. 

4, Complainant advanced $10,000 to the respondent in accordance 
with the terms of the contract. 

5. Complainant advanced respondent an additional $500 on or about 
August 1, 1948. 

6. Respondent shipped 13 cars of melons to the complainant, the 
net proceeds of which were $8,368.66. 

7. Respondent has not repaid complainant for the advances of 
$10,500 and deducting the net proceeds on the 13 cars delivered, the 
sum still due is $2,131.34. 

8. Formal complaint was received December 3, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complainant 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing as provided for in the rules of practice (7 CFR 
47.8 (c)). 

The facts thus admitted are that the respondent agreed to ship 30 
cars of melons to the complainant; that respondent shipped only 13 
cars, the sale of which realized net proceeds of $8,368.66; that com- 
plainant advanced $10,500 to the respondent ; and that the respondent 
has failed to pay the complainant for the advance of $10,500 or, if 
the net proceeds of $8,368.66 are subtracted, $2,131.34. Failure of the 
respondent to pay promptly the amount due under the contract is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $2,131.34, with interest, and the facts 
should be published. 

ORDER 


Within 30 days from the date of this decision; respondent shall pay 
to complainant, as reparation, $2,131.34, with interest thereon at the 
rate of 5 percent per annum from September 1, 1948, until paid. 
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The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(A. D. 2172) 


New Bern Ou. & Fertitizer Co. v. MatHew Mercurio. PACA Doc. 
No. 5151. Decided July 28, 1949. 


Failure to Pay Purchase Price—Default 


Where it is alleged that respondent rejected a carload of potatoes with cause 
but subsequently agreed to purchase them at a reduced rate, and failed to 
pay the reduced purchase price under the subsequent agreement, and where 
respondent failed to file an answer to the complaint, held, that respondent’s 
failure to file an answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and its failure to pay the reduced 
purchase price under the subsequent agreement is a violation of the act for 
which reparation should be awarded complainant in the amount of the pur- 
chase price agreed upon in the second contract.* 


New Bern Oil & Fertilizer Co., of New Bern, North Carolina, complainant pro 
se. Mr. EH. D. Mulville, Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C., 1946 ed. 499a 
et seq.). An informal complaint was received February 21, 1949. A 
formal complaint was filed May 2, 1949, alleging failure on the part of | 
respondent to pay the purchase price for 300 100-lb. bags of U. S. No. | 
1, Size A, Cobbler potatoes bought from complainant on or about June | 
5, 1948. A copy of the report of investigation was served upon the 
complainant June 20, 1949. Copies of the report of investigation and 
the formal complaint were served upon the respondent June 17, 1949. 

At the time of service of the complaint respondent was notified in 
writing that an answer to the complaint should be filed within 20 days 
thereafter and that in accordance with section 47.8 (c) of the rules of 
practice, failure to file an answer would constitute an admission of the 
facts alleged in the complaint. The respondent has failed to file an 
answer and this proceeding is being disposed of on the basis of such 


default. 
FINDINGS OF FACT 


1. Complainant, New Bern Oil & Fertilizer Co., is a corporation 
whose post office address is New Bern, North Carolina. 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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2. Respondent is an individual, Mathew Mercurio, whose post 
office address is 201 West Front Street, Youngstown, Ohio. At the 
time of the transaction complained of herein, respondent was licensed 
under the act. 

3. On or about June 5, 1948, complainant contracted to sell to re- 
spondent 300 100-Ib. bags of U. S. No. 1, Size A, Cobbler potatoes at 
$3.75 per bag delivered at Youngstown, Ohio. 

4. On or about June 5, 1948, complainant shipped from Aurora, 
North Carolina, to respondent at Youngstown, Ohio, in car BREX 
75173 potatoes which complied with the contract at the shipping point. 

5. On arrival the potatoes failed to grade U. S. No. 1, Size A, on 
inspection and respondent rejected the car. 

6. Respondent and complainant made another contract on or about 
June 11, 1948, whereby respondent agreed to purchase the carload of 
potatoes for $2.50 per bag delivered or $529.37 net. 

7. Respondent accepted the potatoes under the second contract but 
has paid no part of the $529.37 agreed purchase price. 

8. Informal complaint was received February 21, 1949, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing as provided for in the rules of practice (7 CFR 
47.8 (c)). The facts thus admitted are that respondent agreed to 
purchase from the complainant one carload of potatoes at $3.75 per 
bag delivered to Youngstown, Ohio; that complainant tendered de- 


livery of potatoes which did not grade U. S. No. 1, Size A; that the 
respondent properly rejected the carload ; that respondent then agreed 


to purchase the potatoes for $2.50 per bag delivered or $529.37 net; 
and that respondent accepted the shipment but has failed to pay any 
part of the purchase price. The failure of the respondent to pay the 
purchase price agreed upon in the second contract is in violation of 
section 2 of the act. Complainant should be awarded reparation in 
the amount of $529.37, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $529.37, with interest thereon at the 
rate of 5 percent per annum from July 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 

848928—49-—_5 
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(A. D. 2173) 


Patm Propuce Market v. Crry Propuce Company. PACA Doc. No. 
4960. Decided July 28, 1949. 


Failure to Pay Purchase Price—Evidence—Contract of Purchase and Sale 








Where the evidence shows that complainant sold a lot of peaches to respondent 
at a definite price per bushel, and that respondent has paid no part of the 
purchase price, it is held, that respondent’s failure to pay was in violation 
of section 2 of the act and reparation should be awarded complainant in 
the amount of the purchase price.* 

Messrs. Farish & Farish, of West Palm Beach, Florida, for complainant. City 

Produce Company, of Miami, Florida, respondent pro se. Mrs. Ilene M. 

Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 













This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seg.), 
instituted by complaint filed April 12, 1948. Complainant seeks an 
award of reparation in the amount of $454, the alleged unpaid con- 
tract purchase price for 227 bushels of South Carolina peaches 
delivered by complainant to respondent. 

A copy of the complaint and a copy of the report of investigation 




























made by the Regulatory Division of the Fruit and Vegetable Branch | t 
were served upon the respondent by registered mail on May 11, 1948. | © 
A copy of the report of investigation was served upon complainant on | @ 
May 10, 1948. n 
Respondent’s answer, filed on June 1, 1948, denies each and every | P 
allegation of the complaint and specifically states that there had not | # 
been a sale of the peaches; that the peaches were accepted for sale on 
a commission basis; that the peaches were worthless and unmer- | * 
chantable; that respondent accounted to complainant for the sale on 
a commission basis, showing net proceeds of $6.05; and that respondent — th 
did not remit the $6.05 for the reason complainant is indebted to re-— 
spondent in the amount of $164.75. - 
On July 16, 1948, complainant filed an opening statement of facts, 
a copy of which was served on respondent on August 20, 1948. Re- A 
spondent was afforded a period of 20 days in which to file an answering D 
statement of facts, but has failed to do so. hr 
Inasmuch as the amount claimed does not exceed $500, the proceed- 
ing is disposed of under the shortened procedure provided for by} 
TI 


§ 47.20 of the amended rules of practice (7 CFR 47.20). 






*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Gus LaMantia, 
Stephano LaMantia, and Albert F. Smemo doing business as Palm 
Produce Market, whose post office address is 4802 South Dixie, West 
Palm Beach, Florida. 

2. Respondent is an individual, Libby S. Fisher, doing business as 
City Produce Company, whose post office address is 2143 N. W. 12th 
Avenue, Miami, Florida. At the time of the transaction involved 
herein respondent was licensed under the act. 

3. On September 2, 1947, in the course of interstate commerce, com- 
plainant delivered 252 bushels of South Carolina peaches to respond- 
ent pursuant to an oral contract for the sale of said peaches at a 
definite price of $2 per bushel. The contract was later amended to 
cover only 227 bushels of the peaches, complainant accepting 25 
bushels back. 

4. Respondent has not paid the amended contract purchase price of 
$454, or any part thereof. 

5. A formal complaint was filed on April 12, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant contends that the peaches in question were delivered 
to respondent pursuant to an oral contract of sale specifying a price 
of $2 per bushel. Respondent’s position is that the peaches were 
accepted for handling on consignment. Complainant’s opening state- 
ment of facts asserts that the transaction was an outright sale of the 
peaches to respondent at $2 per bushel. Respondent failed to file an 
answering statement of facts. 

The report of investigation contains a letter dated October 13, 1947, 
signed by Gus LaMantia, for complainant, in which it is stated: 

“I was approached by Mr. Swerdlin, owner of City Produce Market, and in 
the presence of the market master and another person, I was offered Two dollars 
per bu. for the entire load (250 bu.). The peaches were delivered to him and 
after he had them one week, I took (25 bu.) twenty five bu. back leaving him a 
total of (227) bu. Two hundred and twenty seven bu. to account for.” 

Also contained in the report of investigation is respondent’s letter of 
December 8, 1947, and a copy of respondent’s account sales No. 593. 
In the letter it is stated : 

“Palm Produce claims they sold us these peaches, This is not the case. These 
peaches were consigned to us.” 

The account sales show that 123 bushels of peaches were sold for gross 
proceeds of $135.50, from which storage charges of $22.70, handling 
charge of $56.75, and advertising $50, were deducted, leaving net 
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proceeds of $6.05. The balance of the peaches, less the 25 bushels 
returned to complainant, are shown as having been dumped. How- 
ever, no dump certificate or other proof of dumping has been sub- 
mitted for our consideration, nor is there any claim by respondent 
that such certificate or proof was furnished to complainant. While 
not conclusive on the point, the failure of respondent to obtain and 
furnish proof of dumping is at least some indication that respondent 
did not, in fact, regard the transaction as a consignment. 

Attached to the complaint are identical affidavits of Albert F. 
Smemo, one of complainant’s partners, and Elias Simon, identified 
only as having an address at 1012 Georgia Ave., W. P. B., Florida. 
Both state, in substance, that they heard the conversation on Sep- 
tember 2, 1947, between LaMantia and Swerdlin and that the agree- 
ment was a definite sale at $2 per bushel and not a consignment. 
Affidavits of Hymie Swerdlin and Barney Morris are attached to the 
answer. Swerdlin states that at complainant’s request respondent 
accepted the peaches on consignment; and that it “was not an out- 
right sale, but a definite consignment.” Morris, an employee of 
respondent, states that he was not present when the peaches 
were delivered but was advised that they were to be handled on 
consignment. 

From the evidence presented, it is concluded that the parties entered 
into an oral contract of purchase and sale, under the terms of which 
respondent was to pay complainant $2 per bushel for 252 bushels of 
peaches. Complainant delivered the peaches to respondent, but a few 
days later accepted or took back 25 bushels, thereby amending the 
quantity specified in the contract to 227 bushels. There is no evidence 
of any other change in the provisions of the original agreement. There 
is no question but that respondent has not paid complainant the 
amended contract price of $454. Respondent’s failure to pay com- 
plainant promptly was in violation of section 2 of the act. Reparation 
should be awarded complainant in the amount of $454, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $454, plus interest thereon at 5 percent 
per annum from September 2, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 





PACA DOC. NO. 4626 
(A. D. 2174) 
PACA Doc. No. 4626.* Decided July 29, 1949. 


Dismissal of Petition for Rehearing and Reconsideration 


Complainant’s petition for rehearing of proceeding and reconsideration of order, 
dismissed, where previous order is supported by the evidence and the law 
applicable thereto.** 


Contract of Purchase and Sale—Repudiation of Installment Agreement— 
Evidence—Waiver of Right to Repudiate Contract 


Where respondent-seller contended complainant-buyer waived the right to repudi- 
ate 36-car contract for fruit by accepting and selling first 6 carloads which 
were defective, by agreeing to reduce the number of cars to be shipped, and 
by accepting settlement on three cars, held, that although complainant was 
willing to proceed with the contract after receipt of 6 carloads upon assurance 
by respondent that the remaining carloads would meet contract specifications, 
complainant did not waive his right to repudiate the contract as to future 
shipments since the next two carloads shipped were also defective.** 


Mr. Henry O. Wackerbarth, of Los Angeles, California, for complainant. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR REHEARING AND 
RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 


Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a ez seq.), 
an order was issued on April 20, 1949, concluding that the claims of 
the parties offset one another and ordering that the complaint and 
counterclaim be dismissed. 

On April 28, 1949, and within the time prescribed by the rules of 
practice, a petition for rehearing of the proceeding and for recon- 
sideration of the order was filed by complainant. As a basis for the 
petition, complainant contends that certain conclusions in the order 
of April 20, 1949, are in error and not supported by the findings of 
fact and that other conclusions are inconsistent. Most of these mat- 
ters were considered fully in the original decision and no purpose 
would be served by a second discussion here. In our opinion, con- 
sideration is warranted only on one point, viz, “The Secretary erred 
in holding the respondent had a right to rescind the agreement of sale 
after the receipt of 8 cars of oranges and grapefruit.” It is stated 
that respondent waived this right for the following reasons: (1) re- 
spondent received and resold the fruit in the eight cars shipped, (2) 
the contract was modified on July 28, 1948, so that 25 carloads, instead 
of 30 carloads, would complete the contract, and (3) respondent 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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accepted an agreement to protect it from loss on two cars and a rebate 
on a third car. 

The contract involved in this proceeding specified the number of 
carloads of fruit to be shipped weekly. The applicable portion of the 
Uniform Sales Act, section 45 (2), reads as follows: 

“Where there is a contract to sell goods to be delivered by stated instalments, 
which are to be separately paid for, and the seller makes defective deliveries 
in respect of one or more instalments, or the buyer neglects or refuses to take 
delivery of or pay for one or more instalments, it depends in each case on the 
terms of the contract and the circumstances of the case, whether the breach of 
contract is so material as to justify the injured party in refusing to proceed 
further and suing for damages for breach of the entire contract, or whether the 
breach is severable, giving rise to a claim for compensation, but not to a right 
to treat the whole contract as broken.” 

In Williston, Sales (Rev. Ed. 1948), section 467d, the following 
statement is made: 

“Even if the seller does not manifest an intent to persist in sending inferior 
goods, if he has already sent a great quantity of inferior goods, the inevitable 
consequence is that he will not substantially perform the contract even though 
all the remaining instalments are what the contract calls for. The buyer should, 
therefore, be allowed to refuse to go on with the contract unless he has mani- 
fested an election to continue the contract by receiving further performance after 
he has become aware of the inferiority of the goods that he has received, or has 
otherwise manifested an election to continue.” 

The contract of the parties contained the term f. o. b. acceptance 
final. This term means that respondent had no right to reject car- 
loads of fruit after shipment. Therefore, it was respondent’s obliga- 
tion to receive and dispose of such fruit. Any agreements with respect 
to the number of carloads of fruit yet to be received or with respect 
to settlement were made prior to arrival of the seventh and eighth 
carloads. On August 8, 1945, and after the receipt and inspection 
of these two carloads, respondent notified complainant of the refusal 
to continue under the contract. The refusal was not based entirely 
on the condition of the seventh and eighth carloads. Six prior car- 
loads were similarly defective. While respondent indicated a willing- 
ness to proceed with the contract after receipt of the first six car- 
loads, it was with the assurance of complainant that future shipments 
would meet contract requirements. Considering all the circumstances, 
it is our opinion that the breaches were material and that respondent 
was justified in refusing to proceed under the contract. 

It is concluded that the order of April 20, 1949, is supported by the 
evidence and the law applicable thereto. For this reason, the peti- 
tion is dismissed without making prior service thereof upon com- 
plainant. 

Service of this order shall be made upon the parties. 
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8 A. D. PACA DOC. NO. 4900 841 
(A. D. 2175) 
PACA Doc. No. 4900.* Decided July 29, 1949. 


Dismissal—Failure to Comply With Terms of Guarantee—Lawful Rejection 


Where complainant-seller sold a carload of honeydew melons to respondent- 
buyer at shipping point, in a suit by complainant against respondent for the 
balance of the purchase price of the melons, held, that the evidence shows 
that respondent did not inspect the produce, that complainant guaranteed 
the sound arrival of the honeydew melons at destination and that, since 
the melons did not comply with the terms of the guarantee, the complaint 
should be dismissed.** 


Proper Filing of Complaint—Real Party in Interest 


Where informal complaint was filed by real party in interest, a formal com- 
plaint subsequently signed by an agent is not prejudicial and should be 
accepted, but the agent should not be considered as complainant.** 


L. Gillarde Company, of Chicago, Illinois, for complainant. Mr. John J. Toohey, 
of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a et seg.). An informal 
complaint was filed with the Department on August 26, 1946, and a 
formal complaint was filed December 8, 1947. 

Complainant alleges in the formal complaint that on or about July 
18, 1946, it sold to respondent a carload of honeydew melons, on the 
basis of an inspection by respondent’s agent, at the agreed price 
of $1.85 per crate or $1,100.75 for the carload, f. 0. b. * * *, 
It is alleged further that the melons were shipped to respondent but 
it has paid only $380.71. Reparation is requested by complainant for 
$720.04, the balance of the agreed price. A copy of the formal com- 
plaint and a copy of the report of investigation made by the Depart- 
ment were served upon respondent on January 30, 1948. On the same 
day, a copy of the report of investigation was served upon complainant. 

Respondents filed an answer to the formal complaint on March 1, 
1947, wherein it admits purchase of the melons involved in this pro- 





*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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ceeding but denies that its representative at the loading point in Cali- 
fornia inspected the carload. To the contrary, respondent alleges 
that the melons were purchased on the basis of a guarantee by com- 
plainant’s sales manager that they would be of good quality and in 
good, sound condition on arrival at any destination to which respond- 
ent sold the melons, and if they did not so arrive complainant would 
assume any loss. It is alleged further that the carload arrived at 
Richmond, Virginia, where the melons were found to be overripe 
and excessively decayed; that respondent advised complainant the 
carload had been rejected and requested diversion instructions; 
that * * *, one of the partners of complainant, ordered diversion 
to New York for sale for complainant’s account; and that the 
net proceeds of such sale were remitted to complainant. As an al- 
ternative defense, respondent alleges that the melons were not in suit- 
able shipping condition at the time of shipment and the latent defect 
could not have been discovered by a shipping point inspection. It 
is contended, therefore, that the complaint should be dismissed for 
failure to state a cause of action. An oral hearing was requested. 
An oral hearing was held at Chicago, Illinois, on November 15, 1948. 
Complainant was represented by * * *. The deposition of 
* * *, Sales Manager and partner of complainant, was offered and 


admitted in evidence, subject to certain objections. Respondent ap- 
* * 


peared by its counsel, John J. Toohey. The depositions of * 
and * * *, and the oral testimony of * * *, constituted the 
testimony for respondent. 


FINDINGS OF FACT 


1. Complaint, * * *, is a partnership composed of * * *, 


whose addressis * * *. 

2. Respondent, * * *,isacoporation whose address is 
Respondent was licensed under the act at the time of the transaction 
involved in this proceeding. 

8. During July 1946, * * * was respondent’s buying agent 
at * * *, On or about July 12, 1946, complainant and * * * 
entered into an understanding with respect to the future purchase for 
respondent of melons which had not been Federally inspected. Com- 
plaint guaranteed that such melons would be of good quality and 
condition at the time of arrival in eastern destinations to which re- 
spondent sold and diverted them. 

4. On July 18,1946, * * * inspected the honeydew melons being 
packed by complainant and contracted to purchase one carload for the 


* * * 
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account of respondent at the agreed price of $1.85 per crate f. o. b. 
* * * The agent notified respondent by telegram of the facts con- 
cerning the purchase. 

5. Car SFRD 26343, containing 595 crates of honeydew melons, was 
shipped under standard refrigeration from * * *, on July 19, 
1946, billed to respondent at * * *. Respondent ordered the ship- 
ment diverted to * * *, where it arrived at 1:22 p. m., July 25, 
1946. Before it arrived in Chicago, respondent sold and diverted 
themelonsto * * * at * * *, Theshipment arrived at Rich- 
mond at 11:10 p. m., July 28, and was rejected by the buyer for 
the alleged reason that the melons were overripe, soft and showed 
decay. 

6. There was no Federal inspection available at Richmond. An 
inspection by the Railway Perishable Inspection Agency on July 29, 
1946, found, in part, as follows: 

“Fair some good quality and good color. A few scars, spots and other defects. 
Stock in fair condition, clean, fairly firm, 15% full ripe, 40% firm ripe, sound 
to 50% average 15% overripe, worthless, balance hard ripe to green. Decay 
sound to 11% average 3%.” fj 

7. Respondent notified complainant by telegrams of the inspection 
report; that the buyer could not use the melons; and that diversion 
privileges would expire on July 30. Complainant did not reply to 
these telegrams. Respondent diverted the shipment to New York 


City where the melons were sold for gross proceeds of $1,180.71 and 
a net sum of $380.71. An account of sales and a check for the net 
proceeds was forwarded to complainant. Complainant accepted this 
check as part payment. 

8. Informal complaint was filed in this proceeding within nine 
months after the alleged cause of action accrued. 


CONCLUSIONS 


The formal complaint in this proceeding was signed “* * *, au- 


thorized agent for * * *, Complainant, by * * *, Vice Presi- 
dent of * * *.” Paragraph 1 of the complaint sets forth that 
complainant is a corporation operating under the name of * * *, 
Paragraph 4 alleges the sale of a carload of honeydew melons by “com- 
plainant” to respondent on or about July 18, 1946. Respondent denied 
in its answer that it purchased the melons from “complainant” and 
alleged that “complainant” was not a party of interest in that trans- 
action. In its brief, respondent contends that * * * offered no 
evidence of an assignment or other interest or authority upon which it 
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may maintain this action and, therefore, the complaint should be 
dismissed. 

The formal complaint is defectively drawn because the allegations 
indicate that “* * *” isthe real party in interest. That this was 
an error on the part of * * * appears from the signature of the 
complaint and also from preceding events. * * * filed with the 
Department on August 26, 1946, an informal complaint against re- 
spondent consisting of a letter and attachments. This complaint states 
a cause of action against respondent. By letter dated February 23, 
1947, * * * requested * * * to prosecute the claim against 
respondent under the act. Thus, * * * was merely to handle 
the matter through to a conclusion, as would an attorney or claim 
“representative. Furthermore, the evidence submitted at the hearing 
establishes that * * * was the real party in interest in this pro- 
ceeding. Respondent was not prejudiced by the allegations of the 
formal complaint and it would be manifestly unjust to dismiss this 
action on such a technicality. In view of the foregoing, the name 
of * * * has been deleted from the caption of this proceeding. 

The oral contract here involved was entered into by * * *, 
respondent’s buying agentat * * *,and * * *,oneof the part- 
ners in complainant company. The principal issue concerns the 
terms to which they agreed. * * * testified by deposition that 
* * * carefully inspected the melons in SFRD 26343 and agreed 
to purchase them on an f. o. b. basis, pursuant to his inspection and 
acceptance. The witness further testified that * * * purchased 
19 carloads of honeydew melons for respondent during July 1946, 
all of which were on that same basis. 

* * *, president of respondent, testified that he instructed 
* * * to purchase carloads of melons, which had been Federally 
inspected, on a “straight” f. o. b. basis, but on all noninspected car- 
loads he was to obtain from the shipper a guarantee of sound condi- 
tion on arrival at the destination to which respondent sold the 
carloads. * * * testified that his purchases from complainant 
were made in accordance with the foregoing instructions from 
* * *, On cross-examination, * * * admitted that respond- 
ent paid him to inspect melons at the shipping point, but he stated 
that, since he was in and out of the packing shed during each day, 
his inspection was of the general run of melons being packed, not the 
loaded cars. 

* * * also testified that there were special circumstances sur- 
rounding the purchase of SFRD 26343. From his testimony it appears 
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that rain had fallen the night of June 17, 1947, and because of the 
effect of rain on the melons he wanted * * * of respondent to 
approve the contemplated purchase. Both * * * and * * * 
testified that * * * in a telephone conversation specifically 
guaranteed the good quality and sound condition of these melons on 
arrival at the eastern destination to which respondent finally sold and 
diverted the shipment and also guaranteed against any loss which 
might result. * * * denied the existence of the general or special 
agreements testified to by respondent’s witnesses. 

In support of its position, respondent introduced in evidence 12 
telegrams sent to respondent by * * * during the period July 7- 
July 21, 1946, which relate to the 19 carloads of melons purchased from 
complainant. The contents of these telegrams indicate that their 
purpose was to inform respondent not only of actual purchases of 
melons from various shippers, including complainant, but also of 
price trends, total shipments and other marketing matter valuable 
to respondent in its business. The telegram dated July 12 contains 
the following: 

“* * * FEELS WE SHOULD ASSUME RESPONSIBILITY FEDERAL 
INSPECTED CARS HE STANDING BEHIND GOOD ARRIVAL QUALITY 
CONDITION UNINSPECTED CAR.” 

The telegrams recite whether the various carloads purchased from 
complainant were “U S One” or “Uninspected” and in the latter 
instance there is added the words “Shipper Stands Behind Good Ar- 
rival Condition.” The telegram of June 19, 1946, relates to the car in 
question. The relevant part reads: 

“SHIPPED 18TH RD 26343 CALPRO BRAND UNINSPECTED 90-6s 225-88 
JUNBOS 226-9s 55-12s STANDARDS TOTAL 595 FLATS HONEYDEWS 1.85 
GASSED STANDARD REFRIGERATION 2% SALT SANTAFE KCITY TER- 
MINAL QUALITY HALF LOADED BEFORE RAIN ... SHIPPER STANDS 
BEHIND GOOD ARRIVAL CONDITION ABOVE CARS.” 

Complainant contends in its brief that the telegrams sent by * * * 
have no bearing in this case. The reason is not stated. We believe 
the telegrams to be very material. The telegrams were written 
shortly after the transactions and sorepresent * * * understand- 
ings of the terms when fresh in mind. This was, of course, before 
the controversy herein arose and before there would be any reason 
for fabrication. 

The evidence submitted by the parties compels us to the conclusion 
that the melons in car SFRD 26343 were not purchased from complain- 
ant by * * * upon the basis of a personal inspection. Instead, 
there was an understanding in existence whereby complainant guar- 
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anteed carloads of melons which had not been Federally inspected. 
The difficulty arises with respect to this understanding and its applica- 
tion to particular facts. Complainant contends that “Since all cars 
were billed to * * *, the shipper would not have guaranteed 
sound delivery at any destination other than the original destination, 
namely, * * *, and complainant would not be held responsible 
if the respondent desired to ship cars to * * *, * * *, or 
* * *” The answer to this is that respondent did not stop the 
shipments at * * * but sold them in transit. The location and 
freight rate structure made it advantageous for respondent to use 
* * * asa diversion point to its eastern customers. For this rea- 
son, it is extremely unlikely that the agreed guarantee was under- 
' stood to extend only as faras * * *. On the other hand, logical 
considerations would prevent the extension of such guarantee to any 
destination to which respondent would divert the melons as contended 
by respondent without regard to the facts involved. Such guarantee 
must be reasonably construed and obviously would not include back- 
hauls or several diversions which result in an unusual length of time 
in transit and consequent damage to the fruit. With these considera- 
tions in mind, it is concluded that complainant guaranteed the unin- 
spected melons purchased by respondent would arrive in good condi- 
tion in eastern markets to which respondent sold them. 

The evidence shows that car SFRD 26343 was shipped from 
* * *,on July 19, 1946,and arrivedat * * *,onJuly 28. While 
the car moved by way of * * *, the routing does not appear to 
have been unduly circuitous. The total time in transit was 10 days, 
which seems to have been about normal at that time. Furthermore, it 
is doubtful if travel time could have been a material factor because 
other shipments of melons went asfaras * * *,and * * *,and 
there was no complaint as to them. Certainly, the melons should not 
have been 15 percent overripe, with up to 11 percent decay, on arrival 
at * * * even after 10 days in transit. Since it appears that 
the melons were not in good condition on arrival at * * *, as guar- 
anteed by complainant, respondent’s rejection was not without reason- 
able cause. The complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 
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COURT DECISIONS 


L. Yuron & Sons Propuce Company v. FINERMAN AND SCHOENBURG* 
(D. C. U. S. S. D. of California C. D.) Decided November 23, 


1948. 


IN THE DISTRICT COURT OF THE UNITED STATES 
SOUTHERN DISTRICT OF CALIFORNIA 
CENTRAL DIVISION 


No. 7817-WM 


Failure to Repay Purchase Price—Lack of Suitable Shipping Condition— 
Lawful ' Rejection 


Where buyer-appellee contracted to purchase from seller-appellant a carload 
of U. S. No. 1 cantaloupes on f. o. b. basis and the buyer paid the price 
but rejected the melons on arrival claiming that they were not in suitable 
shipping condition when shipped, held, that the buyer’s rejection was 
justified because the melons were not in suitable shipping condition when 
shipped and, therefore, the buyer is entitled to recover the purchase price 


paid to the seller. 


Mathes, J. 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


The above entitled matter came on regularly to be heard on the 
27th day of October 1948, before the above entitled Court in Court 
Room No. 2 thereof, Honorable William C. Mathes, Judge Presiding, 
the complainant and appellee appearing by Henry O. Wackerbarth, 
its attorney, and the respondent and appellant appearing by Harry 
Finerman of the firm of Finerman and Schoenburg, and G. V. Weikert, 
its attorney, and said action thereupon proceeded to trial upon the 
complaint of said complainant and appellee and the answer of the 
respondent and appellant; thereupon evidence, both oral and docu- 
mentary, was introduced on behalf of the respective parties hereto. 
Counsel for the respective parties thereupon presented to the Court 
the pretrial stipulation which had been entered into by and on behalf 
of counsel for the respective parties hereto. 

Thereupon the matter was submitted to the Court for its con- 
sideration and decision, and after due deliberation thereon, the Court 
being fully advised in the premises makes the following Findings of 
Fact: 


*6 A. D. 1051, Sustained.—Ed. 
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FINDINGS OF FACT 

The Court finds: 

I. That a formal complaint in this proceeding was filed before the 
Secretary of Agriculture, Regulatory Division, on March 23, 1945; 
that thereafter and on April 4, 1945, the said Regulatory Division 
received from counsel for the complainant herein a second page of 
the complaint which, at the request of counsel for said complainant, 
was added to said complaint. 

II. That complainant is a corporation whose business office address 
is 405 Walnut Street, Kansas City, Missouri. 

III. That on the 20th day of June 1944, and for some time prior 

‘thereto respondent Finerman and Schoenburg was a co-partnership 
composed of Harry Finerman and Harold Schoenburg, whose address 
was Holtville, California; that said co-partnership was dissolved on 
August 1, 1944. 

IV. That at all times between June 20, 1944, and August 1, 1944, 
said partnership of Finerman and Schoenburg was licensed under the 
Perishable Agricultural Commodities Act under operating license 
no. 87186. 

V. That on or about the 20th day of June 1944, the complainant 
and the respondent entered into an oral agreement for the sale by 
respondent and the purchase by complainant of one carload of can- 
taloupes at a price of $4.50 per crate for Jumbo 45’s and 36’s and 
$4.00 per crate for Jumbo 27’s and for Standard 45’s, said car of can- 
taloupes to be loaded by respondent at Holtville, California, and 
shipped to complainant at Kansas City, Missouri. That said respond- 
ent represented said car of cantaloupes to be the equivalent of canta- 
loupes grading U.S. No. 1. 

VI. That thereafter and on June 21, 1944, pursuant to said agree- 
ment of purchase and sale, the respondent loaded and shipped car 
PFE 15155 cantaloupes consisting of the following sizes at the prices 
indicated : 

$4.50 f. 0. b. 


VII. That on the 21st day of June, 1944, the respondent sent a tele- 
gram to the complainant reading as follows: 

“SHIPPED TODAY PACIFIC 15155 FINER PAK BRAND 76 JBO 45 4.50 
FOB 143 JBO 36 4.50 FOB 75 JBO 27 4.00 FOB 18 STANDARDS 45 4.00 FOB 
PLUS 15.00 PRECOOLING WHEN DO YOU WANT ANOTHER CAR ADVISE 
THANKS PLEASE AIR MAIL CHECK.” 
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VIII. That on receipt of the telegram of June 21st the complainant 
mailed to respondent a check dated June 23, 1944, in the amount of 
$1372.50 payable to Finerman and Schoenburg; that said check was 
received by Finerman and Schoenburg on or about June 30, 1944, and 
Finerman and Schoenburg thereupon deposited said check in its bank 
and on or about July 5, 1944, said check was paid by the bank upon 
which it was drawn. 

IX. That said car of cantaloupes arrived at Kansas City on June 28, 
1945; that the same was thereupon inspected by complainant’s agent; 


-that upon said inspection it appeared to complainant that said can- 


taloupes in said car were not of U. S. One grade and complainant 
thereupon telephoned to the respondent, informing it that said can- 
taloupes were not of U. S. One grade and would not be accepted; that 
at respondent’s request complainant had said car of cantaloupes in- 
spected by the United States Department of Agriculture Inspection 
Service and on June 28, 1944, an inspector of said United States 
Department of Agriculture examined said cantaloupes and thereupon 
issued a Federal Inspection Certificate containing in pertinent part 
the following: 

“QUALITY: Stock fairly well to well formed, clean, well netted and half 
to full, mostly full slip. Grade defects average 4% consisting of scars and 
misshapen stock. 

“CONDITION: Approximately 15% shows ground color green, 70% ground 
eolor turning and 15% ground color full yellow. Average 6% of melons slightly 
shriveled and flabby and 6% soft or bruised. No decay. 

“GRADE: Now fails to grade U. S. No. 1 only account of shriveling and soft 
in excess of tolerance.” 

X. That said carload of cantaloupes was thereupon diverted by 
respondent to St. Louis, Missouri, and respondent received the sum 
of $263.10 for said car of cantaloupes; that respondent tendered said 
sum of $263.10 to complainant as settlement in full of all claims and 
demands arising out of the agreement of purchase and sale of said 
carload of cantaloupes; that complainant refused to accept said sum 
of $263.10 under the terms submitted. 

XI. That no part of said sum of $1372.50 paid by complainant to 
respondent for said car of cantaloupes has ever been repaid to 
complainant. 

XII. That the cantaloupes in said car PFE 15155 were not in 
suitable shipping condition at the time they were loaded at Holtville, 
California, and were not U. S. No. 1 grade, or the equivalent thereof 
at said time and place and were rejected by respondent because of such 
condition and failure to grade U.S. No. 1 or the equivalent thereof. 
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CONCLUSIONS OF LAW 


From the foregoing Findings of Fact, the Court makes the follow- 
ing Conclusions of Law: 

I. That the complainant was justified in rejecting said carload of 
cantaloupes on arrival at Kansas City, Missouri, as not being U. S. 
No. One grade or the equivalent of U. S. No. One grade and not in 
suitable shipping condition at time of loading. 

II. That complainant is entitled to recover from respondent the 
sum of $1272.50, together with interest thereon at the rate of 5% 
per annum from June 30, 1944, until paid. 

III. That complainant is entitled to recover from respondents its 
costs herein incurred. 

IV. That complainant is entitled to recover from the respondent 
an attorney’s fee in the sum of $250.00 to be taxed and collected as 
a part of its costs herein. 

Let judgment be entered accordingly. 


JUDGMENT FOR THE PAYMENT OF MONEY 


The above entitled matter came on regularly to be heard on the 27th 
day of October 1948, before the above entitled Court, in Court Room 
No. 2 thereof, Honorable William C. Mathes, Judge Presiding, the 
complainant and appellee appearing by Henry O. Wackerbarth, its 
attorney, and the respondent and appellant appearing by Harry Finer- 
man of the firm of Finerman and Schoenburg, and G. V. Weikert, 
its attorney, and said action thereupon proceeded to trial upon the 
complaint of said complainant and appellee and the answer of the 
respondent and appellant; thereupon evidence, both oral and docu- 
mentary, was introduced on behalf of the respective parties hereto. 
Counsel for the respective parties thereupon presented to the Court 
the pretrial stipulation which had been entered into by and on behalf 
of counsel for the respective parties hereto. 

Thereupon the matter was submitted to the Court for its considera- 
tion and decision, and after due deliberation thereon, the Court being 
fully advised in the premises, and having signed and filed written 
Findings of Fact and Conclusions of Law and having ordered that 
judgment be entered in accordance therewith, 

Now therefore, on motion of Henry O. Wackerbarth, attorney for 
complainant and appellee, 

It is hereby ordered, adjudged and decreed by the Court as follows: 

That the complainant and appellee L. Yukon & Sons Produce Com- 
pany do have and recover of and from respondent and appellant 
Finerman and Schoenburg, a co-partnership, and Harry Finerman 
and Harold Schoenburg, individually, the following sums of money: 





8 A.D. L. YUKON & SONS PROD. CO. Vv. FINERMAN & SCHOENBURG 85] 


1. The sum of $1,372.50, together with interest thereon at the rate 
of 5% per annum from and after the 30th day of June, 1944, until 
paid. 

2. For its costs and disbursements herein incurred, which are hereby 


taxed at $19.75. 
3. That said complainant and appellee do have and recover the 
sum of $250 as attorney’s fees, to be taxed and collected as a part of 


its costs. 
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INDEX-DIGEST AND SUBJECT-INDEX OF 
AGRICULTURE DECISIONS 


Juty 1949 
PACKERS AND STOCKYARDS ACT, 1921 


DISMISSAL 
DIscIPLINARY COMPLAINT 

Since respondent’s letter filed with the hearing clerk states 
that he has surrendered his registration certificate and 
has ceased to operate as a market agency at the Union 
Stock Yards, Chicago, Illinois, and the attorney for the 
Livestock Branch has moved that this proceeding be 
dismissed without prejudice, the proceeding is, accord- 
ingly, dismissed 


RATES AND CHARGES 


AUTHORIZATION OF 
Inasmuch as the parties are agreed and no objection has 
been filed, respondents are authorized to assess the 
charges petitioned for and set out herein and, for good 


cause shown, this order shall become effective in less 
Ce ne SON aoe rota ces oS aes nin 

Inasmuch as the parties are agreed and no objection has 
been filed, the rates and charges for sales of livestock 
by auction petitioned for by one of the respondents are 
authorized and, for good cause shown, this order shall 
become effective in less than thirty days 

INCREASES IN 

Inasmuch as the parties are agreed and no objection has 
been filed, the order of June 8, 1948, is further modified, 
so as to authorize the increases in yardage charges 
requested in respondent’s petition filed on June 16, 
1949, and, for good cause shown, this order shall become 
effective in less than thirty days 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AUTOMOBILE 


Claim for award of reparation for use of, in joint venture, not 
warranted 2159 


BREACH OF CONTRACT 
Failure to divert rolling carload of celery as constituting_....._ 2165 


CONTRACT OF PURCHASE AND SALE 
Breach of, because of failure to divert rolling carload of celery. 2165 


Facts showing assent to rescission of 
852 
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JULY 1949 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


CONTRACT OF PURCHASE AND SALE—Continued 
REPUDIATION OF INSTALLMENT AGREEMENT JUSTIFIED 

Where respondent-seller contended complainant-buyer 
waived the right to repudiate 36-car contract for fruit by 
accepting and selling first 6 carloads which were defec- 
tive, by agreeing to reduce the number of cars to be 
shipped, and by accepting settlement on three cars, held, 
that although complainant was willing to proceed with 
the contract after receipt of 6 carloads upon assurance by 
respondent that the remaining carloads would meet con- 
tract specifications, complainant did not waive his right 
to repudiate the contract as to future shipments since the 

next two carloads shipped were also defective 


DAMAGES 
MEASURE OF, BASED ON— 
difference between contract purchase price and amount 
realized on resale of produce 


resale of produce 


MEASURE OF, WHERE Buyer Accepts Goops 
For breach of warranty, where the buyer has accepted the 
goods, the measure of damages is the difference between 
the value of the goods at the time of delivery to the 
buyer and the value the goods would have had if they 
had met contract specifications 


DEFAULT 
Admission of facts alleged in complaint by 
2169: 829; 2170: 830; 2171: 833; 2172: 835 
Waiver of hearing by 
2169: 829; 2170: 830; 2171: 833; 2172: 835 
DISMISSAL 
FaILuRE TO Compty WiTH STaTuTE or FrRaups 
In a proceeding for reparation based on respondent’s refusal 
to accept a carload shipment of cantaloups, where 
respondent pleaded the statute of frauds and the evi- 
dence failed to establish that a note or memorandum of 
the sale was signed by respondent or its agent, or that 
respondent made any payment to complainant, or that 
respondent accepted and actually received any portion 
of the cantaloups, held, the contract is unenforceable 
because of the statute of frauds 


FaILuRE TO DELIVER IN ACCORDANCE WITH CONTRACT 

Where complainant sought to recover balance of purchase 
price of onions sold to respondent and the latter counter- 
claimed on the ground that the produce delivered was 
not in accordance with the terms of the contract, held, 
that complainant failed to deliver onions of the size 
specified, that it assented to a rescission of the contract 
and a resale of the onions resulting in a loss to respondent 
and, therefore, the complaint should be dismissed 


809 


804 
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JULY 1949 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DISMISSAL—Continued 
LAWFUL REJECTION 
Where complainant-seller sold a carload of honeydew 
melons to respondent-buyer at shipping point, in a suit 
by complainant against respondent for the balance of 
the purchase price of the melons, held, that the evidence 
shows that respondent did not inspect the produce, that 
complainant guaranteed the sound arrival of the honey- 
dew melons at destination and that, since the melons 
did not comply with the terms of the guarantee, the 
complaint should be dismissed 


PETITION FOR RECONSIDERATION 
Petition for reconsideration dismissed where no error 
found in order dismissing complaint 


PETITION FOR REHEARING AND RECONSIDERATION 
Complainant’s petition for rehearing of proceeding and 
reconsideration of order, dismissed, where previous order 
is supported by the evidence and the law applicable 
thereto 


SETTLEMENT BETWEEN PARTIES 
Where the record shows that complainant has accepted in 
full settlement 1 payment received from a creditor’s com- 
mittee to which the assets of respondent-firm have been 
transferred, and where complainant has authorized dis- 
missal of the complaint, the complaint is dismissed 


DIVERSION 
Failure to divert rolling carload of celery as constituting breach 
of contract 


EVIDENCE 
Documentary proof as supporting existence of joint account 
agreement 
Facts Fartina to SHow— 
breach of duty by purchasing agent 
waiver of right to repudiate contract 
Facts not warranting conclusion that grapes were not in suita- 
ble shipping condition 
Facts showing assent to rescission of contract 
Facts SHowine FaiturEe To DELIVER IN ACCORDANCE WITH 
ContTRACT 
Facts SHow1na NoRMAL TRANSPORTATION SERVICE AND Con- 
DITIONS 
Where the evidence established that the shipment was 
properly iced in transit, and arrived at destination after 
normal time in tiansit, although not according to rail- 
road schedule, held, that transportation service and 
conditions were normal 


Failure to pay purchase price 


A. D. 
No. 


Page 
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JULY 1949 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


EVIDENCE—Continued 
Lack oF SurraBLE SHIPPING CoNDITION 
Presence of 17 percent decay at destination in prunes sold 
as U. S. No. 1 at shipping point was abnormal and 
establishes that the prunes were not in suitable shipping 
condition 
F. O. B. ACCEPTANCE CONTRACT 
Lack or Riaut or ResEcTION 
In an f. o. b. acceptance contract buyer has no right of 
rejection, but has recourse against seller if the produce 
was not in suitable shipping condition 


FILING OF REPARATION COMPLAINT 
Informal complaint filed by real party in interest following the 
formal complaint subsequently signed by agent is not preju- 
dicial and should be accepted 
INSTALLMENT CONTRACT 
Repudiation of, justified 


JOINT VENTURE 
Cuiaim For AWARD OF REPARATION FOR UsE OF AUTOMOBILE 
In, Nor WARRANTED 

Where complainant sought to recover from respondent 
money advanced for the purchase of an automobile which 
was used by respondent in a joint venture, but there was 
nothing in the record to show in whom title to the vehicle 
was vested or the present value thereof, and no definite 
proof that the automobile was a part of the agreement 
involved in the transaction, it is held, that there is no 
basis for awarding reparation in any amount for the 
alleged use of the automobile, even though the car 

remained in respondent’s possession 

JURISDICTION 
AMENDED ComPLAINT FOLLOWING INFORMAL COMPLAINT FILED 
Wiruin Limitation Periop as GIvING 

Where an informal complaint was filed within the statutory 
period of nine months, and a formal complaint and 
amended complaint were subsequently filed covering the 
cause of action stated in the informal complaint, an 
objection to the amended complaint on the ground that 
it was not filed within the statutory period is without 


LIMITATION PERIOD 

Amended complaint following informal complaint filed within - 
MARKET REPORTS OF DEPARTMENT 

Official notice of 
OFFICIAL NOTICE 

Market Reports OF DEPARTMENT 

Official notice is taken of market reports of the U. S. 
Department of Agriculture 
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JuLY 1949 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


PRINCIPAL AND AGENT _— 
Facts failing to show breach of duty by purchasing agent 2164 816 


REHEARING FOR RECONSIDERATION 
Dismissal of petition for, where previous order supported by evi- 
dence and law applicable thereto 2174 839 


REJECTION OF COMMODITY 7 
Lack of right of, under f.o.b. acceptance contract 2160 801 
Lawful rejection because of failure to comply with terms of 
guarantee 2175 843 


- REPARATION 
BreEaAcH OF ConTRACT 
Where complainant purchased a rolling carload of celery 
from respondent requesting that it be diverted to Kansas 
City, Missouri, but respondent failed to divert the car- 
load and it arrived in Chicago causing a loss to com- 
plainant, held, respondent’s failure to divert the carload 
was a breach of the contract, and in violation of the act, 
for which reparation should be awarded complainant_- 818 


Faiture To Accrert ann To Pay 

In an f.o.b. sale of grapes where transportation service and 
conditions were normal and where the grapes, upon 
arrival at destination, averaged 8 percent wet berries, 
held, such condition of the grapes is not sufficient to 
warrant the conclusion that the grapes were not in suita- 
ble shipping condition upon delivery to the carrier at 
shipping point, and the failure of respondent to accept 
and to pay for the carload of grapes entitles complainant 
to an award of reparation in the amount of the difference 
between the contract purchase price of the grapes and the 
amount realized by complainant upon their resale, 2166 821 


FariturEe To Account 

Where complainant-agent purchased tomatoes and ad- 
vanced the price to seller at the request of respondent, 
his principal, but the latter contended that respondent 
failed to give notice of the purchase to it, and on the 
following day respondent refused to accept the tomatoes, 
alleging that they were not of fancy quality as ordered, 
held, in this action by complainant for loss sustained by 
him on the resale of the tomatoes, plus a brokerage fee, 
that the tomatoes were of fancy quality when purchased 
by complainant and that there was no understanding 
that complainant would notify respondent of the pur- 
chase and, therefore, complainant is entitled to an 
award of reparation for the loss sustained by him, plus 
brokerage fee 814 
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JULY 1949 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued 
Farture To Detiver in Accorpance wita Contract Re- A.D. 
QUIREMENTS 
Where complainant sought to recover reparation in the 
amount of damage sustained by it as a result of respond- 
ent’s failure to deliver to complainant a carload of prunes 
in accordance with the contract requirements, held, on 
the basis of the evidence, that had the prunes here in- 
volved been in suitable shipping condition at the shipping 
point, they would have sold for at least a certain mini- 
mum price quoted, and on this basis the half bushel of 
prunes here involved would have sold for a larger amount 
than they were sold at auction because they were in a 
deteriorated condition and, therefore, complainant is 
entitled to an award of reparation for damages in the 
amount of the difference between the value of the prunes 
at the time of delivery and the value they would have 
had if they had met contract requirements 2160 798 


Page 


Farture To Pay 

Where complainant advanced money to respondent and 
the latter agreed to ship thirty carloads of melons but 
only shipped thirteen carloads to complainant and 
failed to return the difference between the advance 
payments and the sum realized on the sale of the thirteen 
carloads, and respondent failed to file an answer to the 
complaint, held, that respondent’s failure to file an 
answer constitutes an admission of the facts alleged in 
the complaint and a waiver of oral hearing, and its failure 
to pay the amount due under the contract entitles com- 
plainant to an award of reparation in the amount of the 
difference between the advance payments and the sum 
realized on the sale 832 


Farture To Pay on Joint Account AGREEMENT 

Where complainant alleged that it sold carloads of fruits 
and vegetables purchased and shipped to it by respond- 
ent pursuant to a joint account agreement between 
the parties, and sought to recover from respondent one- 
half of the losses sustained in the transactions, plus 
advances made to respondent, and the latter denied 
that this was a joint account venture or that he owes 
complainant any sum whatsoever, it is held, that the 
documentary evidence of record supports complainant’s 
version of the joint account agreement, and that res- 
pondent’s failure to pay to complainant respondent’s 
share of the losses resulting from the joint venture, plus 
the amount of the advances, constitutes a violation of 
the act, and reparation should be awarded to com- 
plainant 791 
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JULY 1949 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued 
FarLure To Pay Purcwase Price ss Sei 
Where it is alleged that respondent accepted but failed to 
pay the purchase price for one carload of potatoes, and 
rejected three other carloads, purchased from com- 
plainant, and where respondent failed to file an answer to 
the complaint, held, that respondent’s failure to file an 
answer constitutes an admission of the facts alleged in 
the complaint and a waiver of oral hearing, and re- 
spondent’s failure to pay the amount of the agreed pur- 
chase price for the car accepted, and the loss sustained 
on resale of three cars rejected, is a violation of the act, 
for which reparation should be awarded complainant in 
the amount of the loss sustained by it 827 


FatturE To Pay PurcuasE PRIcE 

Where it is alleged that respondent has failed to pay the 
purchase price for certain commodities purchased from 
various merchants, and where respondent failed to file an 
answer to the complaint, it is held, that respondent’s 
failure to file an answer constitutes an admission of the 
facts alleged in the complaint, and respondent’s failure to 
pay the amount of the agreed purchasz2 price is a violation 
of the act for which reparation should be awarded to 
complainant 824 

Where it is alleged that respondent rejected a carload of 
potatoes with cause but subsequently agreed to purchase 
them at a reduced rate, and failed to pay the reduced 
purchase price under the subsequent agreement, and 
where respondent failed to file an answer to the complaint 
held, that respondent’s failure to file an answer consti- 
tutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, and its failure to pay the 
reduced purchase price under the subsequent agreement 
is a violation of the act for which reparation should be 
awarded complainant in the amount of the purchase 
price agreed upon in the second contract 834 

Where the evidence shows that complainant sold a lot of 
peaches to respondent at a definite price per bushel, and 
that respondent has paid no part of the purchase price, 
it is held, that respondent’s failure to pay was in violation 
of section 2 of the act and reparation should be awarded 
complainant in the amount of the purchase price 836 

FarturE To Pay SHare or Loss on Joint VENTURE 

Where respondents and complainant entered into a joint 
account venture whereby complainant purchased cu- 
cumbers from respondents, and it was agreed that re- 
spondents and complainant should share equally in the 
profit and loss, and a loss was sustained on the resale of 
the produce by complainant, but rsepondents failed to 
reimburse complainant for their share of the loss, and 





8 A.D. INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE DEC. 859 


JULY 1949 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued 

FAILurE To Pay SHARE OF Loss ON JOINT VENTURE—Con. 4, >. 
failed to file an answer to the complaint, held, that re- ii 
spondent’s failure to file an answer constitutes an admis- 
sion of the facts alleged in the complaint and their failure 
to pay complainant an equal share of the loss entitles 
complainant to an award of reparation in the amount of 
the share of the loss sustained by respondents on the 
gS REG pete eel ne Me be etd ite ED erento so sare 


REPARATION COMPLAINT 


Proper FILING oF 
Where informal complaint was filed by real party in 
interest, a formal complaint subsequently signed by an 
agent is not prejudicial and should be accepted, but the 
agent should not be considered as complainant 


REPUDIATION OF INSTALLMENT CONTRACT 
Facts justifying 
STATUTE OF FRAUDS 
Dismissal of complaint for failure to comply with 
SUITABLE SHIPPING CONDITION 
Facts not warranting conclusion that grapes were not in---_.-_- 
VIOLATION OF ACT 


Breach of contract 

Failure to accept and to pay 

Failure to account 

FatturE To Pay on— 
amount of contract 
joint account agreement 


WAIVER 
Facts failing to show lack of right to repudiate contract by-... 2174 
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JuLy 1949 
PERISHABLE AGRICULTURAL COMMODITIES ACT,£1930 


REPARATION 
Fatturge To Repay PurcHasE PRrIcE 

Where buyer-appellee contracted to purchase from seller-appellant 
a carload of U. S. No. 1 cantaloupes on f. o. b. basis and the 
buyer paid the price but rejected the melons on arrival claiming 
that they were not in suitable shipping condition when shipped, 
held, that the buyer’s rejection was justified because the melons 
were not in suitable shipping condition when shipped and, 
therefore, the buyer is entitled to recover the purchase price 
paid to the seller 
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The Federal Register publishes the full text of admin- 
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